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COTTON FUTURES CONTRACTS 


TUESDAY, MAY 8, 1956 


House or REPRESENTATIVES, 
ComMopity SUBCOMMITTEE ON CoTTON, 
CoMMITTEE ON AGRICULTURE, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:10 a. m., in room 
1310, New House Office Building, Hon. E. C. Gathings presiding. 

Present: Representatives Gathings (presiding), Abernethy, McIn- 
tire, and Hagen. 

Also present: John J. Heimburger, counsel. 

Mr. Gatuines. The committee will come to order. 

This meeting has been called for consideration of H. R. 9333, to 
amend the Commodity Exchange Act to give to certain consuming 
processors of cotton the privilege of buying cotton futures contracts 
In certain cases. 

I would like the reporter to incorporate that bill at this point in 
the record. 

(H. R. 9333 is as follows :) 


[H. R. 9333, 84th Cong., 2d sess.] 


A BILL To amend the Commodity Exchange Act to give to certain consuming processors 
of cotton the privilege of buying cotton futures contracts in certain cases 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 4a (3) of the Commodity 
Exchange Act is amended by striking out the period at the end thereof and 
inserting at the end thereof a semicolon and the following new paragraph: 

“(C) an amount of such commodity the purchase of which for future 
delivery by a bona fide consuming processor together with such processor’s 
inventory of the raw commodity and products and by-products thereof 
would equal a reasonable season’s supply for said processor.” 


Mr. Garurnes. I would like to suggest to the reporter that he in- 
corporate into the record at this point the Department report on this 
bill, dated May 7, 1956, directed to the Honorable Harold D. Cooley, 
chairman, Committee on Agriculture. : 

(The Department of Agriculture report, dated May 7, 1956, is as 
follows :) 


DEPARTMENT OF AGRICULTURE 
Washington 25, D.C. May 7, 1956. 
Hon. Harorp D. Coorrey, 
Chairman, Committee on Agriculture, 
House of Representatives. 


DEAR CONGRESSMAN Cootey: This is with reference to your letter of February 
21, with which you referred H. R. 9333 for consideration and report. 

We recommend the enactment of H. R. 9333 if amended as herein suggested. 

The bill proposes to amend section 4a (3) of the Commodity Exchange Act, as 
amended (7 U. S. C. 6a (3)). The amendment is desigend to broaden the stat- 


1 








2 COTTON FUTURES CONTRACTS 


utory definition of bona fide hedging so as to exempt from the application of 
speculative trading and position limits a processor’s purchase of commodity 
futures in an amount not in excess of his unfilled requirements for an operating 
season. Under the present requirements of the statute, purchases of commodity 
futures may be classified as bona fide hedging only if offset by fixed-price sales 
commitments. 


We are in accord with the view that processors and manufacturers who cus- 
tomarily accumulate inventories in advance of fixed-price sales commitments 
should, subject to appropriate administrative regulations, be permitted to enlarge 
their use of the futures market incident.to the procurement of their anticipated 
requirements. To accomplish this purpose, we recommend that H. R. 9333 be 


amended by deleting the paragraph beginning in line 7 of the bill and inserting 
the following : 

“(C) An amount of such commodity the purchase of which for future delivery 
shall not exceed such person’s unfilled anticipated requirements for processing 
or manufacturing during a specified operating period not in excess of one year: 
Provided, That such purchase is made and liquidated in conformity with such 
regulations as the Secretary of Agriculture may prescribe. 

“Sec. 2, This Act shall take effect sixty days after the date of its enactment.” 

We recommend that the title of the bill be amended to read “A bill to amend 
the Commodity Exchange Act to provide for hedging anticipated requirements of 
processors and manufacturers.” 


We believe that the enactment of the bill would not require any additional 
appropriation. 


The Bureau of the Budget advises that there is no objection to the submission 

of this report. 
Sincerely yours, 
True D. Morsz, Acting Secretary. 

Mr. Garuines. Will Mr. Rodger R. Kauffman, Administrator, Com- 
modity Exchange Authority, come around, please? 

Mr. Kauffman, do you want someone to sit with you ? 

Mr. Kaurrman. I have Mr. Douglas B. Bagnell here, who is Deputy 
Administrator of the Commodity Exchange Authority, and I would 
like him to sit at the table with me, if he may. 


STATEMENT OF RODGER R. KAUFFMAN, ADMINISTRATOR, COM- 
MODITY EXCHANGE AUTHORITY; ACCOMPANIED BY DOUGLAS B. 


BAGNELL, DEPUTY ADMINISTRATOR, COMMODITY EXCHANGE 
AUTHORITY 


Mr. Apernetuy. What is your title, Mr. Kauffman ? 

Mr. Kaurrman. Administrator, Commodity Exchange Authority. 

Mr. Asernetuy. Thank you. 

Mr. Kaurrman. The bill H. R. 9333 is designed to broaden the defi- 
nition of bona fide hedging contained in the Commodity Exchange 
Act, so as to permit processors who customarily accumulate inventory 
in advance of fixed-price sale commitments to buy commodity futures 
in the futures market. The historical background on this, I believe, 
starts in 1936, at the time section 4a of the Commodity Exchange Act 
was enacted. 

It was at that time that the definition of bona fide hedging was 
placed in the statute in connection with the authority vested m the 
Commodiy Exchange Commission to establish limits on speculation. 
The provision, section 4a (3) of the law provides that the limits fixed 
by the Commodity Exchange Commission, which consists of the Sec- 
retary of Agriculture as Chairman, the Attorney General, and the 
Secretary of Commerce, shall not apply to bona fide hedging trans- 
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actions. In that connection, Congress defined bona fide hedging trans- 
actions. 

Mr. Aserneruy. Is that the section which this bill proposes to 
amend ? 

Mr. Kaurrman. Yes. 

Mr. Gatrutnes. I wonder if we couldn’t have that incorporated at 
this point in the record, without objection, if you could furnish that 
language to the reporter ? 

Mr. AserNneruy. Counsel can supply that for the record. 

Mr. Garurnes. It will be well to have it go right in the record at 
this time. 

(The section referred to is as follows :) 


Sec. 4a.2 (1) Excessive speculation in any commodity under contracts of sale 
of such commodity for future delivery made on or subject to the rules of contract 
markets causing sudden or unreasonable fluctuations or unwarranted changes in 
the price of such commodity, is an undue and unnecessary burden on interstate 
commerce in such commodity. For the purpose of diminishing, eliminating, or 
preventing such burden, the commission shall, from time to time, after due notice 
and opportunity for hearing, by order, proclaim and fix such limits on the amount 
of trading under contracts of sale of such commodity for future delivery on or 
subject to the rules of any contract market which may be done by any person as 
the commission finds is necessary to diminish, eliminate, or prevent such burden. 
Nothing in this section shall be construed to prohibit the commission from fixing 
different trading limits for different commodities, markets, futures, or delivery 
months, or different trading limits for buying and selling operations, or different 
limits for the purposes of subparagraphs (A) and (B) of this section, or from 
exempting transactions commonly known to the trade as “spreads” or “straddles” 
or from fixing trading limits applying to such transactions different from trading 
limits fixed for other transactions. 

(2) The commission shall, in such order, fix a reasonable time (not to exceed 
ten days) after the order’s promulgation; after which, and until such order is 
supended, modified, or revoked, it shall be unlawful for any person 

(A) directly or indirectly to buy or sell, or agree to buy or sell, under 
contracts of sale of such commodity for future delivery on or subject to the 
rules of the contract market or markets to which the order applies, any 
amount of such commodity during any one business day in excess of any trad- 
ing limit fixed for one business day by the commission in such order for or 
with respect to such commodity ; or 

(B) directly or indirectly to buy or sell, or agree to buy or sell, under 
contracts of sale of such commodity for future delivery on or subject to the 
rules of any contract market, any amount of such commodity that shall result 
in giving such person a net long or net short position at any one time in or 
with respect to any such commodity in excess of any trading limit fixed by 
the commission for net long or net short position in such order for or with 
respect to such commodity. 

(3) No order issued under paragraph (1) of this section shall apply to transac- 
tions which are shown to be bona fide hedging transactions. For the purposes 
of this paragraph, bona fide hedging transactions shall mean sales of any com- 
modity for future delivery on or subject to the rules of any board of trade to the 
extent that such sales are offset in quantity by the ownership or purchase of the 
same cash commodity or, conversely, purchases of any commodity for future de- 
livery on or subject to the rules of any board of trade to the extent that such 
purchases are offset by sales of the same cash commodity. There shall be in- 
cluded in the amount of any commodity which may be hedged by any person— 

(A) the amount of such commodity such person is raising, or in good faith 
intends or expects to raise, within the next twelve months, on land (in the 
United States or its Territories) which such person owns or leases; 

(B) an amount of such commodity the sale of which for future delivery 
would be a reasonable hedge against the products or byproducts of such 
commodity owned or purchased by such person, or the purchase of which 
for future delivery would be a reasonable hedge against the sale of any 
product or byproduct of such commodity by such person. 





2 This section added by the act of June 15, 1936. 
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(4) This section shall apply to a person that is registered as a futures com- 
mission merchant or as a floor broker under authority of this Act only to the 
extent that transactions made by such person are made on behalf of or for the 
account or benefit of such person. This section shall not apply to transactions 
made by, or on behalf of, or at the direction of, the United States, or a duly 
authorized agency thereof. 


Mr. KavurrMan. At that time, the amendment, which is now section 
4a of the Commodity Exchange Act was under consideration by the 
Agricultural Committee of the Senate. There was a showing on be- 
half of Quaker Oats that they should be permitted to go into the fu- 
tures market when they thought the price was right, and buy their 
estimated requirements of oats in anticipation of their manufacturing 
output and sales during a certain specified period, even though, as they 
were doing business they had no fixed price sale commitments. But 
they know from past experience about how much oats they would re- 
quire, and that regardless of the price of oats, they knew from experi- 
ence that they could sell the finished product in packaged form at ap- 
proximately a certain price. 

If they could go in when the price appeared to them attractive and 
buy futures, they felt that as a good commercial practice, they were 
entitled to do so. 

The Senate Agriculture Committee approved that proviso, but the 
Senate rejected it on the floor. That was back in 1936, 

Since that time, the Department has had really no showing on the | 
part of more than a very few processors and manufacturers of the 
need of this. We feel, however, in principle, that there should be some 
provision made whereby these large processors and manufacturers 
whose operations are on such a vast scale—that the limits fixed on 
speculative positions by the Commodity Exchange Commission are 
perhaps restrictive of their operations, and by that, I mean that the 
limit fixed by the Commodity Exchange Commission on the amount of 
cotton futures that any one person may have or control at any time, 
in one market, is 30,000 bales. | 

If you exceed that, you have to show that the excess, at least, repre- 
sents a bona fide hedging transaction. 

In other words, if you have a long position in the cotton futures 
market of 35,000 bales, you must show that at least 5,000 bales of that 


long position is a bona fide hedging position and in that case, it would | 
have to be supported by fixed price sale commitments, or conversely, 
if you were short 35,000 bales, you would have to show that at least | 
5,000 was a bona fide hedge against cotton that you owned, or against 


purchase commitments of spot cotton. 

You see, the amount is rather large. Again in grain, for instance, 
the limit on grains is 2 million bushels that any person may hold or 
control in one market. The excess would have to be justified by be- 
ing shown to be a bona fide hedging position. 

So, the liberalization that is sought, in the opinion of the Depart- 
ment of Agriculture, would apply to only a very few persons. We 
are in sympathy with the objective sought. We realize, of course, 
that it would have to be surrounded by appropriate safeguards, and 
it is the thought of the Department that if the bill introduced by Mr. 
Gathings were amended as suggested in the Department’s report of 
May 7, which has been placed in the record, it would accomplish the 
desired result. The paragraph added would provide that there shall 
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be included in the amount of the commodity which may be hedged— 
this would be the new language: 

An amount of such commodity the purchase of which for future delivery shall 
not exceed such person’s unfilled, anticipated requirements for processing or 
manufacturing during a specified operating period not in excess of one year: 
Provided, That such purchase is made and liquidated in conformity with such 
regulations as the Secretary of Agriculture may prescribe. 

. a Axsernetuy. I wonder—that language doesn’t appear in the 

ill. 

Mr. Kavurrman. No; that is a substitute for paragraph (C) of the 
Act, which the Gathings bill proposed to add to the statute. This 
would be substitute language for the paragraph to be added by the 
Gathings bill. 

Mr. Asernetuy. But the substitute language is the identical lan- 
guage of the Gathings bill, plus the added latter sentence. 

Mr. Kavrrman. Well, it is not identical. 

Mr. Asernetuy. Well, will you read it again, please, the entire 
language ¢ 

Mr. Garurneas. Off the record. 

(Discussion off the record.) 

Mr. Asernetuy. I still believe I could follow it better if you could 
read it, and let me look at the bill. 

Mr. Kaurrman. Yes, this will be paragraph (C) : 

An amount of such commodity the purchase of which for future delivery shall 
not exceed such person’s unfilled, anticipated requirements for processing or 
manufacturing during a specified operating period not in excess of one year: 
Provided, That such purchase is made and liquidated in conformity with such 
regulations as the Secretary of Agriculture may prescribe. 

Mr. Asernetruy. Well, the import of the language is about the same, 
except that you have added some “gentlemanly like” limitations. 

Mr. Kaurrman. Yes; a few words have been changed, but the im- 
port is the same, down to the proviso. 

In that connection, Mr. Chairman, I believe it is well-recognized 
that the manner of liquidation of the futures position that would be 
acquired under this is very important. I believe the trade recog- 
nizes that it just wouldn’t do if a large processor were permitted to 
acquire a tremendous line under this provision, and then dump it all 
on the market at one time. 

Normally, of course, the processor would never do that. I think 
that is recognized. 

For instance, suppose he got the futures position in cotton under 
this provision of 100,000 bales. Obviously, he wouldn’t dump the 
100,000 bales on the market at one time as a commercial proposition. 
He would normally liquidate his futures position as he acquired the 
spot cotton, perhaps 500 bales or a thousand bales at a time. 

So I think that the manner of liquidation of the position is quite im- 
portant. 

Mr. Garuines. What type of regulation would be promulgated if 
this language is written in as you suggest here? 

Mr. KaurrMan. We anticipate, and of course this would all be taken 
up with the trade before regulations were promulgated, but we antici- 
pate it will perhaps work somewhat like this: Those who wish to avail 
themselves of these benefits—and we don’t believe there would be 
many—would file a statement with respect to their prior use of the 
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commodity, their production, how much of the commodity they would 
need, and information of that kind for the consideration of the De- 
partment. That would be roughly how it would be taken care of. 

Mr. Garnines. You require those reports at this time, don’t you? | 

Mr. Kaurrman. At this time, we get a report daily from each trader 
in the commodity futures market who has a position in excess of a cer- 
tain size. In cotton, it is 5,000 bales in any one delivery month on any 
one cotton futures market. He reports daily his transactions and com- 
mitments. If he is engaged in the spot cotton business as a processor 
or manufacturer he also files weekly a report showing his spot cotton 
position, his inventory, his purchase commitments, his sales commit- 
ments, as well as his cotton futures positions. 

So that we do get reports from the traders and from brokerage 
firms who carry the accounts of traders. But we don’t receive now 
anything comparable to what would be contemplated under this pro- 
posed provision. 

Mr. Satraniall Any objection to those requirements of the Depart- 
ment where you ask for these reports? I wonder if these traders ob- 
ject to those reports. 

Mr. KavurrMman. I think most anyone would prefer not to have to 
make out a report. But we found back in the 1920’s that these reports 
were basic to the administration of the statute. They give us a pic- | 
ture daily of the composition of the market insofar as the large triers | 

| 
: 
i 


are concerned, and permit us to release daily the total volume of trad- 
ing in each commodity and market and the total open commitments 
in each commodity and market. 

I believe if for 1 day we dispensed with those releases, the trade 
would want to know how come, why they weren’t getting that service. 

Mr. Garuines. Just where did the demand for this legislation 
emanate ? 

Mr. Kavurrman. It emanated originally back in 1936. The Quaker 
Oats Co., manufacturers of oatmeal, started it. Back in 1949 when 
the Department sent to the Congress the proposed revision of the | 
Commodity Exchange Act, it suggested that section 4a be amended to | 
provide that subject to prior approval by the Secretary of Agricul- 
ture upon a prior showing of necessity therefor and the considera- | 
tion of the effect thereof upon orderly marketing, a processor or man- 
ufacturer would be exempt from the speculative limits, provided fur- 
ther that his futures position was made and liquidated in conformity 
with terms and conditions approved or prescribed by the Secretary 
of Agriculture as a condition of his approval thereof. 


Denial by the Secretary of Agriculture of any application for approval under 
the provision of this subparagraph shall be final. 

That was incorporated in a draft submitted by the Department in 
1949. It was introduced in the House and Senate. No hearings were 
held on it. It was reintroduced in a subsequent Congress, again with- 
out any hearings. That would have required prior approval by the 
Secretary. The language was a little more detailed than what we are 
suggesting in this report of May 7, 1956. 

We believe that it is preferable to regulate the matter by regula- 
tion, which can be changed as the need arises, rather than to try to 


The proposed language added: 








COTTON FUTURES CONTRACTS 7 


spell out details in an inelastic statute, which can only be changed by 
congressional action. 

So the proposal of the Department would set forth the principle 
and leave the actual operation to provide for necessary safeguards 
by departmental regulation. 

Mr. Garuines. From the information I get, your Department has 
- a splendid job. The trade feels that you are doing a very fine 
ob. 

Now, let me ask you this. This is broad authority here, covering 
all commodities. 

Mr. Kaurrman. Yes. Incidentally, the language of the Gathings 
bill would apply to all commodities named in the act. The title men- 
tions cotton, but the language of the bill, “an amount of such com- 
modity,” would mean any commodity enumerated in the act, some 
twenty-odd commodities. 

Mr. Garuines. Would you name those 20 commodities? 

Mr. Kavurrman. They are set forth here in the definition, and I 
will give them in the order in which they appear in the statute. 

The commodities are wheat, cotton, rice, corn, oats, barley, rye, 
flaxseed, grain sorghums, mill feeds, butter, eggs, Irish potatoes, wool, 
wool tops, onions, fats and oils, cottonseed meal, cottonseed, peanuts, 
soybeans, and soybean meal. 

Those are the commodities covered by the statute. There is not at 
this time futures trading in each of those commodities, but there is 
trading in approximately 22 of them. 

Mr. AsernetHy. Where did onions come in ? 

Mr. Kavrrman. Onions were added last September by act of Con- 

ess, 

vii Apernetuy. Off the record. 

(Discussion off the record.) 

Mr. Garurnes. This bill was introduced as a cotton proposal, and 
I just wondered what the committee thinks, in view of the fact that 
it includes some 22 commodities. 

Mr. Asernetuy. I would like to ask the witness a question or two 
along that line. 

Mr. Garuines. Well, I think it should be developed fully and 
completely. 

r. ABERNETHY. Mr. Kauffman, has there been a long need for this 
legislation ? 

r. KaurrMan. I think that there would be very few that would 
actually use it. 

Mr. haan: But it is not a question of the number. Has there 
been a long need for it, in your judgment ? 

Mr. Kavrrman. Well, certain processors, for instance, Corn Prod- 
ucts Refining Co., had a case in the Supreme Court last fall where, 
for taxation purposes, they were contending that these anticipatory 
hedges which they were making were not true hedges, and therefore 
were subject to treatment as capital gains under the Revenue Act, 
rather than an ordinary income. 

Mr. Asernetuy. Then let me ask you this question, and I think you 
can answer it without detail. I am not being critical of your answer. 
You are an expert in this field. 

How long have you been in this present position ? 
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Mr. Kaurrman. I have been in this field of work, administering 
this statute, for 27 years. 

Mr. Asernetuy. Well then, in your judgment, has there been a 
long need for this legislation ¢ 

Mr. Kaurrman. I think perhaps there is a need for it on the part 
of certain large manufacturers and processors; I think they could 
avail themselves of the privilege with some benefit. 

Mr. Asnernetuy. Has that necessity existed for a long time? 

Mr. Kaurrman. Well, yes. I don’t think the condition has changed 
any in that respect. : 

Mr. Apernetuy. The trading in which commodity or commodities 
prompted this? 

Mr. Kavurrman. Well, originally, it was in grains. It was with 
respect to oats. Then Corn Products came along, and they acquired 
a position in excess of the speculative limit against which they did 
not have a sales commitment at fixed prices, and there is a case pend- 
ing involving that company at this time. 

We won the case on the 13th of April last in the Court of Appeals 
for the Second Circuit in New York in which the court fully upheld 
the Department’s contention that the position of Corn Products Re- 
fining Co. was a speculative position, that it did not qualify as a bona 
fide hedging position under the provision in the statute. 

Mr. Asernetuy. With all due deference, Mr. Kauffman, I think you 
are getting off the track. Let us name them. The trading is what 
commodities prompted this? Was it cotton or wheat or oats, or what ? 

Mr. Kaurrman. Well, I would say that it was brought to our at- 
tention, of course, in 1936, with respect to oats. Then Corn Products 
has a case involving these anticipatory hedges, so-called, in corn. We 
have only had about two instances, I believe, brought to our attention 
with respect to cotton where a manufacturer’s or processor’s operations 
were sufficiently large—— 

Mr. Asernetuy. All right, that is oats and corn and cotton. What 
other commodity ¢ 

Mr. Kaurrman. I don’t know of any specific instance involving 
any others. 

Mr. Asernetuy. Why was it—let’s call it the Quaker Oats speci- 
fication—do you know why it was rejected ? 

Mr. Kaurrman. It was rejected on the floor of the Senate. I don’t 
know that it was too well understood. But it was rejected on the 
theory that it was an undue advantage, that the 2 million bushel 
limit was mentioned even then as a proposed limit of speculative hold- 
ings of grain futures should be large enough, and for that reason, the 
Senate rejected the committee amendment. 

Mr, Asernetuy. Do you personally feel that there is a reasonably 
great need for the amendment ? 

Mr. Kavurrman. I don’t think there is any great need for it. 

Mr. Asernetuy. Well, is there need ? 

Mr. Kaurrman. On the part of very few processors, I would sa 
they could use it to advantage. The Department is in sympathy with 
the objective with respect to those that could use it to advantage. 

Mr. Asernetuy. Is the purpose of the amendment to permit manu- 
facturers or processors to do no more than hedge on the spot purchases ? 
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Mr. Kavurrman. No, they wouldn't hedge on spot purchases. 

Mr. Anernatuy. Well, I mean on purchases. 

Mr. Kaurrman. Yes, instead of going out into the spot market and 
buying a spot commodity, they could go right into the futures market 
and with far greater facility buy futures and then go into the spot 
market. Buying futures is done to fix the price. Then they go into 
the spot market, and as they acquire the quantity and quality of the 
actual commodity they need, then they will liquidate their futures 
position. 

Mr. Anernatny. I don’t pretend to be an expert on this subject but 
I thought the purpose of the Act was to permit a manufacturing con- 
cern or processor to hedge completely and accurately such purchases as 
they were required to make of actual materials used in processing and 
manufacturing, no more and no less. Isthat right or wrong ? 

Mr. Kavurrman. I don’t believe that is entirely accurate, Mr. Aber- 
nathy. 

Ordinarily, of course, the processor would hedge inventory by selling 
futures. He would have a short position in the futures market against 
a long inventory position. This bill would permit him to go in and 
buy futures when he thinks the price is unduly depressed, or any other 
time he thinks the price is attractive. He can go right into the futures 
market and buy his anticipated requirements in the futures market. 

Suppose he buys 100,000 bales of cotton. Then he can go out into 
the spot market and, as he acquires the cotton, he will liquidate his fu- 
tures position. That is the philos ophy of this bill. Under the pres- 
ent law, he can’t buy futures in excess of 30,000 bales unless he has a 
fixed price sale commitment in support of those futures. 

Mr. McIntire. He wouldn’t necessarily, Mr. Kauffman, have to go 
in and buy spots. 

Mr. Kavurrman. No, he wouldn’t have to. 

Mr. McIntime. He might use the commodity for his own needs. 

Mr. KaurrmMan. You mean take delivery ? 

Mr. McIntire. Yes. 

Mr. Kavurrman. That wouldn’t be anticipated. They don’t use the 
futures market for a source of supply. They have a large variety of 
qualities that may be delivered. For manufacturing purposes, they 
usually prefer to go out into the actual commodities market, see what 
they are getting, and get the commodity that meets their precise needs, 
So it is unusual for them to take delivery in the futures market. 

Mr. McIntire. That would apply more particularly to cotton. 
Would that apply equally to grains? 

Mr. KavurrMan. Yes, the millers don’t like to use the futures market 
as a source of supply. They like to see exactly what they are getting, 
the grade, quality, protein content, and so on. They have no voice in 
futures market. They take any grades the sellers may deliver in the 
futures market. 

Mr. McIntire. Then we are saying the grain speculators—— 

Mr. Kaurrman. They can’t have just a small percentage of the com- 
modity deliverable in the futures market, and they are just not used 
as a source of supply. They are used to obtain a form of price in- 
surance against price changes. The long-established practice is for 
the processor who buys in the futures market to go out into the spot 
market and acquire the actual cash commodity. As he does that, he 
liquidates his futures position. 
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Mr. McIntire. Then the provisions of this bill would not expand 
the opportunity for a processor to pick a time when he figured that 
he was buying to the best advantage for the delivery. He would still 
have to go out onto the spot market and buy for his current needs. 

Mr. Kaurrman. This in effect would fix the price of the spot com- 
modity to the extent that the futures prices and the spot prices tend 
to move in a parallel manner. So that if the prices were low in the 
futures market, he can go in and buy—as I say, he can fix the price in 
a large measure by buying the futures so as the price of futures went 
up he would gain in the futures market, offsetting the increased price 
he would have to pay in the spot market. 

Mr. McIntire. This bill in effect permits him not only to cover him- 
self for a short period of time, but for a period of a year. 

Mr. Kaurrman. That would be a maximum period. That would 
be subject to regulations. 

Mr. McIntire. But it does accomplish that ? 

Mr. Kaurrman. Yes, that tiie possible. 

Mr. McIntire. That is about what it accomplishes, isn’t it? It 
broadens the period over which this processor can cover himself in 
futures. 

Mr. Kaurrman. No, essentially what this does is eliminate the re- 
qasewent that to support the purchase as a hedge, there must be a 

xed price sales commitment against that purchase. You see, these 
processors and manufacturers don’t have fixed price sales commit- 
ments. They know about how much they will sell. They know how 
much they will need, but they don’t have any fixed price commitments 
with their customers. 

Mr. McIntire. But that accomplishes the same thing, doesn’t it? 
We are letting down the bars by which he is now held. to a shorter 
coverage, and we are just extending the privilege of his covering 
himself without having any firm sales to show that it is a hedge. 

Mr. Kaurrman. That is true in part. 

Mr. McIntire. And we are saying he can cover himself for a year’s 
time. 

Mr. Kavurrman. The significant thing is that under this, there 
would not have to be any fixed price sales commitment. That is the 
important thing. 

Mr. McIntiee. Yes, but that is the door we have to unlock in order 
to let him cover a year’s time, isn’t it, because his sales are not over a 
Qmpeen period. 

r. Kaurrman. Yes. 

Mr. McIntire. So in order to give him the privilege of coverin 
himself in the futures market in fia needs for a year, we come bac 
and unlock the arent that he has to have a sales commitment 
there to show a he fe. 

Mr. Kavrrman. That is right. The important thing is not the time 
covered, but the fact that the futures position need not be supported 
by a definite fixed price sales commitment. 

Mr. McIntire. So instead of that fellow having to be somewhat 
currently in the market, we are providing the tool by which that 

rocessor could make an estimate as to the most advantageous time to 
Bury and give him an opportunity to cover for a maximum period of 
time. 
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Mr, Kavurrman. That is correct. 

Mr. McIntire. Which would be a year under this language. 

Mr. Kaurrman. That would be the maximum possible. 

Mr. McIntire. So that instead of his being an active buyer, either 
on the board—well, on the board in this instance—instead of rather 
forcing him by the regulations to be an occasional buyer, we are say- 
ing we will just. let you be a Jess frequent buyer than what the law re- 
quires you to be now, and let you use your judgment as to whether 
or not you can outguess these markets and buy at the most advantage- 
ous time. Is that about what we are accomplishing in this bill? 

Mr. Kaurrman. I think that is substantially correct, Mr. McIntire. 

Mr. Gatuines. Mr. Abernethy, do you have a question? 

Mr. AsernetHy. Would you point out for the benefit of the commit- 
tee the advantages, if any, to the consuming public, if this amend- 
ment were adopted ? 

Mr. Kavurrman. Well, I think the advantages to the consuming 
public would be 

Mr. Asernetuy. In the long run, that is the general objective. 

Mr. Kaurrman. Would be very indirect and extremely difficult to 
measure, 

I would think that the only advantage to the consuming public to 
be pointed to would be the possibility that the processor or manu- 
facturer concerned might be able to operate on a smaller margin of 
profit, and to that extent, the public might be benefited, but I think 
that is highly conjectural. 

Mr. Asernetuy. Let me put it the other way, because my question 
might have indicated there might have been something ulterior, and 
I don’t want to leave that impression. 

7. your opinion, would any disadvantages result to the consuming 
UDC ¢ 
' Mr. Kaurrman. No, if properly safeguarded, I don’t think there 
would be any disadvantages to the consuming public. 

Mr, Apernetuy. Well, when you say “properly safeguarded” I 
think you had better elaborate on that. 

Mr. Kavurrman. Yes. I had in mind there would have to be pute! 
priate regulations to provide for the manner and the amount to which 
the processor would be permitted to go into the market in excess of 
the speculative limit of 2 million bushels of grain, or 30,000 bales 
of cotton 

Mr. Asernetuy. The facts are that that same answer could be 
applied to the present act right now. That requires proper adminis- 
tration and safeguards. 

Is that true? 

Mr. Kaurrman. Yes, toa certain extent. Of course, there is nothing 
comparable to this in the act now. 

r. AperNeruy. I understand that. 

Mr. Garurnes. I would like to ask you how many employees you 
have in the Commodity Exchange Authority establishment ? 

Mr. Kaurrman. We have 129, Mr. Gathings. 

Mr. Garuines. How many are in the Washington office, and how 
many in the field? 3 

Mr. Kaurrman. We have 37 in Washington, 32 in New York, 45 
in Chicago, 7 in New Orleans, and 4 each in Minneapolis and Kansas 
City. I think that is a total of about 129. 
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Mr. Garuines. The members of this committee visited the Minne- 
ae Exchange and the New Orleans Exchange, and New York, I 
think. 

I would just like to ask you if it would be necessary to increase your 
personnel if this added authority amendment is finally approved ? 

Mr. KaurrmMan. Well, we told the Bureau of the Budget, and that 
is set forth in the report here, that the Department does not believe 
that the enactment of the bill would require any additional appro- 
priation. It may be that time will prove, should the bill be enacted, 
that our forecast was wrong, but we feel now that if this is entered 
into on a trial basis, conservatively, with the proper safeguards, we 
will do our best, at least, to get along with our present personnel. 

Mr. Hermpurcer. Mr. Chairman, may I ask a few questions? 

Mr. Garurnes. Surely. 

Mr. Hermevureer. Is it true that actually what this bill would do, 
rather than dealing in terms of time, we are dealing in terms of 
quantity ¢ 

Mr. Kavurrman. That is right. 

Mr. Hermpurcer. Actually, what it would do would be to permit 
certain traders on the market to substantially increase the quantity 
represented by the contracts they can now hold in a bona fide hedging 
position. 

Mr. Kavurrman. Yes, their long futures position could be larger 
than is now permissible. 

Mr. Hermeurcer. Have you an estimate of that quantity ? 

Mr. Kaurrman. No, no estimate as to the quantity ¢ 

Mr. Hermeurcer. What is the present limit ? 

Mr. Kavurrman. Thirty thousand bales in cotton speculatively, no 
limit at all on hedges supported by sales or purchases, as the case may 
be. Two million bushels in grain, with the exception of rye, which 
is 500,000 bushels. 

Mr. Hermpurcer. I am not so much concerned with cotton where 
there are a number of big operators, but it seems to me there would 
be a possibility in the case of grain, particularly smaller grains such 
as oats, where there might be 2 or 3 manufacturers who, under the 

rovisions of this bill, would be in a position to—let’s not say exert 
influence—in a position to’ hold a very substantial part of that par- 
ticular commodity in the market. 

Mr. Kavurrman. I think that is possible, and in that connection, 
although the proposed language would make possible the acquisition 
of an entire year’s requirements, the regulations would not necessarily 
permit it. It would probably be on a percentage basis, but it would be 
a liberalization of the present requirement. 

Mr. Hermpurcer. You feel that even though this law were enacted, 
it probably would be unwise by your regulations to permit in certain 
instances or certain commodities processors or users to take full ad- 
vantage of the—— 

Mr. Kavurrman. Yes, I don’t think the regulations—certainly not 
initially—would permit anyone to acquire a full year’s requirements. 
That is just the outside limit. 

Mr. Hetmpurcer. Thank you, Mr. Chairman. 

Mr. McIntire. Mr. Heimburger has touched on an interesting point 
which I would like to elaborate on with just one other observation, 
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That is that to the extent to which the number of transactions make 
up a market, won’t this have a tendency to reduce the number of 
transactions 1f you would permit any one to have a bigger inventory 
in contract—I mean holding a bigger inventory by virtue of these 
contracts. 

In the cases, as Mr, Heimburger mentioned, of some grains, the fact 
that they were not in the market because they had their inventory 
under control, priced and all, might have a detrimental effect on the 
market. If they were there more frequently, wouldn’t it have a tend- 
ency to help establish a market ? 

Mr. Kaurrman. That is possible. On the other hand, of course, 
those that are most favorable to this measure in the trade, they have 
a feeling, of course, that it will increase the volume of futures trading, 
rather than decrease it. 

In other words, if they can go into the futures market to an extent 
which is not now possible, they will do so, and in that sense, of course, 
it will increase volume. 

Mr. McIntire. Volume of trading? 

Mr. Kavurrman. Yes, by permitting them to acquire larger posi- 
tions than is now possible. 

Mr. McIntire. So that it may have a tendency to increase the total 
number of transactions, but it would not necessarily follow, would it, 
that the price level would be any more effectively stabilized by virtue 
of these heavier holdings? 

Mr. Kaurrman. Well, an argument that is sometimes made for this, 
Mr. McIntire, is that certain times, when prices for technical reasons 
are unduly depressed, lack of buyers at that moment—which some- 
times happens—these processors could go in at that point and place 
their orders for these large quantities, and thereby support the market. 

Mr. McIntire. That is right. 

That is all, Mr. Chairman. 

Mr. Garuines, I just wondered if you had any additional testimony 
you would like to make, or if Mr. Bagnell wanted to make a statement / 

Mr. Baene.t. I don’t know that I have anything particularly. 

One question that Mr. Abernethy raised points up something in my 
mind. He said that the sole objective here would be the question of 
effect on the consuming public. I think Mr. Kauffman just touched 
on another possible objective, and that is the contention made that 
this might result in purchases being made at a time when the market 
was abnormally depressed. 

If that. worked out to be true, it might have a favorable effect on 
the producer in that if these purchases were made at the time of heavy 
movements, to the market—— 

Mr. Garuines. At a time when you are not harvesting? 

Mr. Baanewu. Yes, that is one of the pleas made in support of this 
by those who propose to use it, namely, that they want to buy ahead 
at a time when there is a heavy movement of the commodity, when the 
market would normally be somewhat lower. Of course, their sole 
purpose in buying these futures is to buy them at as low a price as 
possible, and no matter at what season it happens, if they see a situa- 
tion where they may be able to acquire their year’s supply, or what- 
ever portion of the year the regulations permit, it could, it seems to 
me, have a supporting effect on the market at that time. 

79531—56——2 
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Mr. Garuines. When was it cotton manufacturers appealed for a 
broader authority in this Act? When did they first come in to you to 
discuss such a proposal ? 

Mr. Baeneru. I think that was quite recent. As Mr. Kauffman 
pointed out, the original plea for this was from the grain people, oats 
and corn. I don’t recall having heard from the cotton people until 
the last few months. 

Mr. Garuines. Mr. McIntire. 

Mr. McIntire. On that point that you make, that it presents an op- 
portunity to go in and purchase a larger volume when the price is 
lower, by the same token, it permits them to be in a position to stay out 
later on, too, doesn’t it ? 

Mr. Bacnewu. Yes, it puts them in a position of being able to spread 
their operations. 

The normal thing you would expect a man to do under this would be 
to buy when he thinks it is as low as it can get. Whether he is right or 
not is something else. 

Mr. McIntire. It basically permits him to buy a greater part of his 
requirements at that rather opportune moment. 

Mr. Baenewy. That is right. 

Mr. McIntire. By the same token, doesn’t that take him out at a 
later date ¢ 

Mr. Baenetyi. Yes, but of course, if he has guessed right, he was 
needed worse when he did buy. If he guessed right, he bought when 
it was low. He maybe didn’t guess right. 

I think the big danger is this question of how they are going to 
liquidate after they buy. Some of these operations can get tremendous. 
We have people in grain where their year’s supply might be 50 million 
bushels. 

Well, while by our regulations we wouldn’t anticipate letting any- 
body buy 50 million bushels at any time, nevertheless, he might get a 
pretty sizable piece of the market. If he were permitted to drop that 
all at one time, it could have an extremely demoralizing effect on the 
market. 

Another factor that was brought up, I think, when the Senate was 
considering this back in 1936—take a situation where a man thinks he 
needs 20 million bushels of oats, and under this provision, he goes in 
and buys 20 million bushels of oats futures. Then, when the harvest 
season begins, he buys his oats, and sells out these futures. If, at the 
same time, he is permitted to sell short in the futures market, hedging 
this newly acquired inventory, he will be selling 2 units of futures for 
every 1 unit of cash that he is acquiring. 

That could be a pretty bad situation. That is the sort of thing that 
we would anticipate sitting down with a fairly small number of trade 
representatives that are affected by this, and setting up appropriate 
safeguards under this authority to promulgate regulations. 

Mr. Hagen. What percentage of a year’s crop in wheat or cotton 
is traded on the futures market ? 

Mr. Baeneti. The annual production is traded 4 or 5 or 10 or 12 
times in the futures markets. 

Mr. Hagen. All the production is covered in the futures buying and 
selling ? 
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Mr. Baeneuu. More than the production is frequently traded, an- 
nually, in the futures market. 

Mr. Kaurrman. I have here the figure on volume of wheat during 
the calendar year 1955. There were 4,264,000,000 bushels of wheat 
traded in in the futures market. The crop was roughly around 900 
million. 

In cotton, it was 46,700,000 bales of cotton traded in in the futures 
market. 

So there is a tremendous turnover. 

Mr. Hagen. Well, there is a turnover, but the total number of 
bushels dealt with is approximately the production, isn’t it? 

Mr. Kaurrman. About 5 times the production in wheat last year, 
and about 31% times the production of cotton. 

Mr. Hagen. I thought delivery had to be made on all those contracts, 
ultimately. 

Mr. Kavrrman. Delivery is made on about 1 percent of the total 
volume. As a matter of fact, when deliveries are large, we look very 
closely at the market, because it is a very abnormal situation. They 
are not designed for merchandising. They are not intended for de- 
livery. Delivery is always possible. The seller has the right of 
delivery, and the buyer, of course, has the right to accept delivery, 
stand for delivery. But ordinarily, they don’t go into the market to 
make or take delivery. They either go in in the hope of a speculative 
profit, or to pass a speculative risk on to someone who is willing to 
carry that risk in the hope of making a profit. 

So that delivery is very unusual. 

Mr. Garurncs. Any other questions ? 

Thank you, Mr. Kauffman and Mr. Bagnell. We might want to 
call you back. 

Mr. Kavurrman. We will be available at any time, Mr. Chairman. 

Mr. Gatuines. Mr. J. P. Henican, New Orleans Cotton Exchange. 

Mr. Henican. May I ask Mr. Knell, who is representing the New 
York Cotton Exchange, to come over?. We will give testimony for 
both exchanges. 

Mr. Garurnes. Both of you want to make a statement ? 


STATEMENT OF J. P. HENICAN, NEW ORLEANS COTTON EXCHANGE, 
NEW ORLEANS, LA.; ACCOMPANIED BY FRANK J. KNELL, NEW 
YORK COTTON EXCHANGE, NEW YORK, N. Y. 


Mr. Henican. Well, we will talk together. 

We of the Cotton Exchanges very definitely believe that this amend- 
ment will broaden the futures markets, and therefore make it more 
serviceable to the respective industries. 

Mr. Chairman, whereas I am president of the New Orleans Cotton 
Exchange, I am also a partner of Merrill, Lynch, Pierce, Fenner and 
Beane, so I am interested in all commodities, other than cotton, but, 
having been born in New Orleans, my No. 1 commodity is cotton. I 
know it best. 

Nevertheless, I am interested in all commodities, as a partner of 
Merrill, Lynch, Pierce, Fenner and Beane, so what I believe of cotton 
I believe also of other markets. 
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We think that this amendment is going to broaden the volume in 
the markets, and therefore make them more serviceable to the various 
commodities industries. 

Mr. Garutnes. The Exchange will handle considerably more 
business ¢ 

Mr. Henican. Yes, sir. 

Mr. Garuines. What percentage increase in cotton contracts will 
you anticipate / 

Mr. Henican. That is very difficult to say, because I think it will 
depend entirely on the conditions in the market place at any particular 
time. 

On that score, Mr. Chairman, there are 2 or 3 gentlemen here who 
represent cotton mills, and would use a market under these conditions. 

Mr. Emmett from Dan River Mills is here, Mr. Kirby from Do- 
minion Textile Co., Canada, is here in the room, too, at the present 
time. Also, Mr. Robinson is here. He is the mill man representing 
the ACMI, American Cotton Manufacturers Institute. 

Those people are vitally interested in the amendment, and make use 
of the markets on this basis, and I think they are far more capable 
of intimately explaining to you how they will make use of these 
markets. 

I think it is very difficult to explain to you now how the volume will 
be increased, because it will depend on the market place. 

Last October there was a 2-cent break in the cotton market. That 
break caused prices to go below the Government loan level. I think 
by those standards we could say these people would have been in 
the futures market had they been allowed to do so. If this present 
amendment had been in effect, and if they had not been limited to 
the 30,000 bales of speculation. 

I do not entirely agree with what Mr. Kauffman said about only 
a relatively small amount of organizations would be interested in 
this amendment because as the director of the commodity activities 
of Merrill Lynch, I receive frequent calls from people in the butter 
and the egg business, and in other commodities, that are investigating 
the possibility of pricing their commodities on an extended period. 

I am not familiar with the CEA act and want to discuss it. When 
it is pointed out to them they are limited to certain positions in the 
market, they then do not go into the positions. I do not think that 
those kind of people—they may, but I do not think they do consult 
with the CEA. Therefore, they do not come in contact with those 
inquiries. 

Mr. Garuines. We would like to hear from these individuals who 
are interested in this amendment. But we do not want to preclude 
either of you gentlement from proceeding with your statement. 

Mr. Henican. That is why we asked them to come, so you could 
hear them, as to the practical use of it. 

Mr. Gatuines. Do you want toask any questions ¢ 

Mr. Aperneruy. I would like to ask one question. How many 
cotton mills in the United States have a normal annual consumption 
of 30,000 bales or more ? 

Mr. Henican. Mr. Abernethy, frankly, I do not know the answer 
to that question. 

Mr. Aserneruy. Well, are there any ? 

Mr. Henican. Any? 
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Mr. Apernetuy. Yes. 

Mr. Henican. Well, certainly. 

Mr. ApernetHy. Have you any idea how many ? 

Mr. Henican. I think there might be in excess of 100. 

Mr. Apernetuy. There area lot of them ? 

Mr. Henican. Yes. 

Mr. Apernetuy. I did not think of that. 

Mr. Henican. But you ask these gentlemen when you have them 
on the stand. 

Mr. ApernetHy. Mr. Chairman, would it be all right to put that 
question to the audience and see if anyone back there could give us 
a direct answer ¢ 

Can anyone in the audience give us a direct answer to that question ? 

Mr. Henican. Mr. Robinson, how many cotton mills consume in 
excess of 30,000 bales of cotton a year ? 

Mr. Roginson. I was going to say 100 mills. That is a guess. I 
do not know. But there are numerous cotton mills large enough to 
use 30,000 or more, that is, of bales. 

Mr. Anernetuy. Might we identify the witness who answered the 
question ¢ 

Mr. Garuines. Would you state your full name? 

Mr. Rostnson. Ralph S. Robinson, member of the cotton committee 
of the American Cotton Manufacturers Institute. 

Mr. Garaines, Thank you. 

Mr. Robinson, you are an assistant to Mr. Jackson, are you? 

Mr. Asernetuy. That is the organization with which Mr. Jackson 
is connected ¢ 

Mr. Rosrnson. Yes, sir; that is correct. 

Mr. ABERNETHY. One of my constituents, incidentally, and a most 
excellent one. 

Mr. Garuines. Mr. McIntire. 

Mr. McIntire. Mr. Henican, I was impressd with Mr. Kauffman’s 
statement of the fact that if this bill were passed, this broadening of 
the trading area, it would have to be encompassed somewhat by 
some regulation in order to keep it within bounds. 

You mentioned that you are in charge of some of the commodity 
work of Merrill Lynch, Pierce, Fenner & Beane, and that concern I am 
sure is known widely for its part in trading activities, and is a mem- 
ber of these exchanges, I am sure. 

Mr. Hentoan. That is right. 

Mr. McIntire. Now, in representing clients who wish to trade in 
commodities, to what extent does a broker for a member, as Merrill 
Lynch, assume any responsibility in making sure that the client whom 
they are representing in the trading activity stays within the bound- 
aries of the regulations laid down by CEA. 

Mr. Henican. Mr. McIntire, we do that very, very actively. In 
other words, as a partner of Merrill Lynch, I do not want to lose my 
capital and, therefore, I want to keep these positions in bounds well 
margined, depending upon the credit ability of the client, or the in- 


tegrity of the client, his history in the industry, and so on and so forth. 

And we do not want to take undue risks. So, therefore, even if it is 
General Motors that wants to buy unlimited number contracts, for 
example, I would limit my risk. I would try to spread my risk and 
supervise it to that extent; very definitely so. 
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That is why I like to use the word that the processor or manufac- 
turer will be allowed to buy a reasonable percentage of his year’s re- 
quirements, or anticipatory requirements, a reasonable percentage. 

What is that reasonable percentage? I think it will vary, depend- 
ing on each individual organization. And I like to put it on a per- 
sonal basis; very definitely so. 

Mr. McIntire. Do you think it is a moral obligation that rests 
very heavily on the broker to prevent their client from participating 
in any trading activities that are in violation of the trading principles 
that surround that commodity on the board ? 

Mr. McInrime. I am not acquainted with any provision of the law 
which penalizes that broker, but do you think he ought to have some 
responsibility under the law so that if he permits a client to violate 
the trading practices of the board, they should subject him to perhaps 
being thrown out as a client and that the brokerage concern ought to 
bear some of that responsibility, too ? 

Mr. Henican. Very definitely, Mr. McIntire, because the way I 
personally feel about it is that if I allow my client to violate the law 
the exchange, the controlling exchange, is coming back to me for 
violation and I subject myself to suspension, expulsion, fines, and so 
on and so forth. 

Mr. McIntire. Would you have any objection, as you see this re- 
sponsibility on the part of a broker, to the law’s providing that the 
broker should be suspended if he permits his client to do any such 
thing as that ¢ 

Mr. Henican. Yes, sir. 

Mr. McIntire. You would be in accord with that? 

Mr. Henican. Yes, sir. 

Mr. McIntme. Thank. you. 

Mr. Henican. Mr. McIntire, I am not going to allow any customer 
to buy an unreasonable amount, I mean to take an unreasonable posi- 
tion in my books to clear those contracts for him beyond his normal 
year’s requirements or ability to finance; very definitely so. Merrill 
does not want that risk. Ido not want that risk. 

Mr. McIntire. I think that is a sound position. And thank you 
you — kindly. 

Mr. Asernetuy. Do you feel that the language recommended by 
the Department improves the bill ? 

Mr. Henican. Not in substance.. I have a disagreement on the 
question of liquidation. I recognize the fact that there are people 
who do purchase, possibly try to manipulate prices or influence prices 
to their own personal benefits. And, therefore, we have got to throw 
up safeguards to regulate or supervise those types of people. There 
is no doubt about that. 

But, nevertheless, as a broker, I do not want to be too controlled 
by liquidation, for example. You see, it says there, “provided they 
liquidate in accordance with the provisions laid down by the CEA, 
the CEA Administrator.” 

For example, if there is a position in my books that is in financial 
difficulty, I do not want to have to go to Mr. Kauffman and say, “You 
can only liquidate under certain conditions.” I want to get rid of that 
position as fast as I possibly can, to save my capital. 

Mr. Asernetuy. Let me put it this way; I can understand. your po- 
sition there. 
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Would you say that the language proposed by the Department is 
reasonable ? 

Mr. Henican. Generally reasonable, yes; generally reasonable. 

Mr, ABERNETHY. But you would prefer the language of the bill ? 

Mr. Henican. No; I would not. 

Mr. AsernetHoy. You would not? 

Mr. Henican. No. I think we can go a little further. I think we 
can go a little further than that for protection. 

Mr. ABERNETHY. You say a little further; do you mean as far as 
the recommended amendment goes or even further than that? 

Mr. Henican. No, no; than the original bill, H, R. 9333, than that. 
We go further than that—than H. R. 8983—to give them supervision. 
I recognize that fact. They have to have a certain supervisory au- 
thority to take care of people who do not play the game fair. I do not 
want to be too restricted about the restriction, because as I say, of 
financial difficulties that they may get into. I do not want Mr. Kauff- 
inan to tell me. 

Mr. Garuines. Do the regulations now provide methods of liqui- 
dation that you be willing to work with ? 

Mr. Henican. There is no restriction. 

Mr. Gatuines. In the language here contained in this recommenda- 
tion would broaden the authority in the Department by using these 
words: 


that such purchases made and liquidated in conformity with such regulations 
as the Secretary of Agriculture may prescribe. 


That is broader authority than they have today. 
Mr, Henican. That is correct. I do not know of any restrictions 


that tells us how we have to liquidate this act. 

Mr. Knewx. There are none at all. 

Mr. Henican. None today. 

Mr. Asperneruy. But this would reach all of your acts now—that 
amendment would, would it not? 

Mr. Henican. I do not know. I am not an attorney. And, there- 
sored do not know whether this applies to the whole act or only sec- 
tion C. 

Mr. Hacen. It just applies to C. 

Mr. Garuines. It is an amendment to C. 

Mr, Henican. I would like to point out one thing. 

Mr. Asernetuy. Before you do that, may I go back and ask one 
question and then I will be through. I want to put to you the same 
question I put to Mr. Kauffman. 

Is there any benefit in your opinion, directly or indirectly, for the 
consuming public in this legislation ? 

Mr. Henican. Yes, sir. 

Mr, Aserneruy. What is it? 

Mr. Henican. Don’t you think it might be advisable for me to 
forego that answer, because there are two or three men here who have 
the responsibility of acquiring raw materials for the public. 

Mr. Aserneruy. I am perfectly agreeable to that. 

Mr. Henican. Therefore, they are better able—they are experts in 
that line—they can tell you how they may be. able to make sheets: and 
pillow cases, et cetera, cheaper 


Mr. Asernerny. All right. 
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Mr. Henican (continuing). Through this. They live with it every 
day. And, therefore, I think they are more capable. 

There is one thing I want to comment on that I would like to make 
this statement about. There has been a certain amount of fear, I 
think, indicated that these large positions in the futures market might 
adversely affect the price from time to time. But it is factual that 
any of these people can acquire the same amount of cotton in the form 
of actual cotton or grain and actual grain without supervision, with- 
out any supervision whatever. 

I think it would be better for them, better for the general market 
place, if they are allowed to acquire this with the supervision. ‘Mr. 
Knell and I went through 2 or 3 rather bad experiences and Mr. Aber- 
nethy no doubt remembers what we refer to as the Jordan year when 
the price for cotton went down from 38 to 26. 

At one time during that period we checked with all of the brokers 
to determine whether or not the liquidation had been completed, and 
we, both of us, slept that night because we were confident that the 
liquidation in the futures market had been completed, but the follow- 
ing morning when we came down there was about 300,000 bales of fu- 
tures for sale and that represented hedges against spot cotton that the 
banks had been financing that they wanted to protect. 

We didn’t see that. We didn’t see that position in the futures mar- 
ket. But it was there nevertheless. I think you made that point, sir, 
so that it can be done now in spots. It cannot be done as conveniently 
or as easily as buying contracts but it can be done and these big posi- 
tions can be accumulated in spots today without supervision and un- 
known and unseen. 

Mr. Garutnes. Mr. Knell, would you like to make a statement ? 

Mr. Franx J. Knew. There is one point that I would like to make 
in regard to differences between the Commodity Administration bill 
and that proposed by yourself. I seem to feel that this provided that 
such purchases are made and liquidated in conformity with regula- 
tions as the Secretary of Agriculture may prescribe may defeat the 
purpose that we are aiming at. 

The question of accumulating any such line of long cotton or long 
commodities appears to have been approached on the idea that a mill 
or a spinner of any type is going into the market and is going to buy 
fifty or a hundred thousand bales at one swoop. That is not what we 
expect at all. 

Sarin of the gentlemen who will testify will point out that their ac- 
cumulations are arrived at piecemeal as the prices come to where they 
believe it reasonable they accept. And in liquidation it is much the 
same. When the price reaches a point where they feel that it is better 
for them to be on an even position in futures and take the spots, they 
are liquidated piecemeal. 

It gives them a right to develop a position and if they need to hedge. 
Tt is very, very doubtful whether any such position is ever going to be 
liquidated in whole. And one of the big points that we are counting 
on in this, by allowing a spinner to take a position of this type, if he 
wants them to turn to spots, he can get a thousand bales from shipper 
A and a thousand from shipper B all around through the smaller 
trade, whereas, the assumption is made here that he is going to take 
100,000 bales from one man. 
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Well, in that case he could only take it from a very large shipper 
and it would drive against the small man. We hope that this proposal 
will protect the small shipper. And we hope that there is some middle- 
ground that we can get to that if there must be regulations, those 
regulations will be clear that the mills know before they attempt to 
go into a position, and will not prevent them in their liquidation, be- 
cause the liquidation is just as vital to them as the accumulation of 
the position. 

Further than that, in section 4 (a) 3, you have paragraphs A 
and B, both of which I believe are controlled and regulated at the 
present time by the Commodity Exchange Administration. 

This proposal as proposed in the bill would be section C and it seems 
that that would be on the same restriction and same control that the 
Commodity Exchange have today under A and B. 

So I wonder why the need of this last sentence at all. 

Mr. Garuines. Mr. Knell, you or Mr. Henican, presented me with 
a copy of a draft I would like the other members to see, that you are 
submitting to someone over in the Senate for introduction. 

Mr. Henican. That is correct. 

Mr. Garuines. Do you have a copy of that before you? 

Mr. Knextxi. Mr. Henican has. 

Mr. Henican. Yes. 

Mr. Gatuines. This is the suggested bill that was to be introduced 
in the Senate ? 

Mr. Henican. That is right. 

Mr. Garuines. Did you confer with the Department officials? 

Mr. Henican. Yes; they have copies of that. 

Mr. Garurnes. They have seen this? 

Mr. Henican. Yes, sir. 

Mr. Gatruines. That is this draft? 

Mr. Henican. Yes. 

Mr. Garuines. This is rather lengthy. I wish you would point out 
the differences between the recommendation of the Department and 
this particular recommended draft. 

Mr. Henican. I think that the intent is identical except that there 
is no provision in there that the Department will set up rules and 
regulations of how we have to liquidate. That is all. That is the only 
difference I see. 

But the intent is exactly the same. The wording is maybe a little 
different but the intent is the same. 

Mr. Anerneruy. A casual glance at this indicates that what you 
are doing here, you write some regulations into the act itself. Is 
that right? 

Mr. Henican. That is pretty clear. 

Mr. GarutNnes. Requiring these reports. I wonder what Mr. Kauft- 
man has to say about this. We did not discuss this with you when 
you were in the witness chair a while ago. I wonder what your feel- 
ings would be as to the effect of this suggestion ? 

Mr. Kavurrman. I think there will have to be some regulations obvi- 
ously with respect to the operation of it. I received a copy of this 
draft—I presume it is the same—the one that you have—and it just 
occurred to us that it would be better procedure to simply have the 
statute set forth the general principle and then have the Department 
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promulgate regulations after conferring with the members of the trade 
concerned, rather than to try to spell out all of these details in the 
statute itself. 

So for that reason we preferred the more general provision that is 
suggested in the Department’s report of May 7. 

Mr. Aserneruy. Assuming you are not limited to the spelling out 
as it appears in this draft now before us, what is your opinion as to the 
contents of the draft but not limiting yourself to it ? 

Mr. Kavrrman. It looks all right to me; that is my curbstone 
opinion. 

Mr. Garuines. Without the word “liquidation” being used ? 

Mr. Kavurrman. No; I was assuming that there would be regulations, 
that the Department would be required to promulgate regulations. I 
think there should be general regulations respecting the liquidation as 
well as the acquisition. 

Mr. Asernetuy. What you have said you say is a curbstone opinion, 
as you described it, you have approved of this language but you do 
not desire to be limited to it. 

Mr. Henican. So far as it goes. 

Mr. Kavurrman. That is correct. 

Mr. Hermsurcer. Mr. Gathings, I would just like to discuss this 
matter of liquidation with the gentlemen for a moment because I 
wonder if in arriving at their position, that liquidation does not need 
to be controlled, or probably, should not be controlled because they are 
not concentrating just a little bit on cotton, and forgetting some of 
the other or overlooking for the moment some of the other commodities 
that might be included and let us think specifically of oats where, I 
do not know, but I would just guess that in the oats business there are 
probably 2 or 3 manufacturers who use, let us say, a great proportion 
of the oats that goes into processed foods. 

If we, by enacting this amendment, give these 2 or 3 persons or 
corporations the right to go into the futures market and make trans- 
actions, engage in them, which are far larger than those which can be 
assumed by any other trader in the market on a hedging position, do 
you not think that they ought to have some means of regulating the 
disposal of those blocks of contracts? 

You assume, as I do, that in the normal course of business they will 
liquidate those things in an orderly manner as they conduct their 
business. But nevertheless, sometimes people do not always operate 
as we think they will or should, and if they have the perfect legal right 
for some reason or other to dump their entire holding overnight, it 
could be an upsetting factor, do you not think ? 

Mr. Henican. Mr. Heimburger, I think I admitted the fact that 
there is going to be people that don’t play the game fair and they need 
to be regulated. We recognize that. 

At the same time, I feel they are going to be in the minority, the 
great minority. They will be the exceptions. That the organizations 
are going to make use, to make use of this amendment, are going to 
be the large national organizations that have a problem in acquiri 
their raw material and they will conduct themselves in a very ethica 
manner. 

It is beyond my imagination or belief that people I want to handle 
business from will do anything that is questionable by liquidation 
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because if they go into a position and then, let us call it dump the 
position, they are going to defeat the purpose, the original purpose 
of why they went into the position. 

Mr. Heimepurcer. That is true, but it could conceivably be to their 
interest at the moment to defeat the original purpose, could it not? 

Mr. Henican. Well, it is possible, yes. I don’t think it is probable. 

Mr. Hermpvureer. No, neither do I. I agree with you that it is not 
poerens and yet I am just questioning whether you believe it would 

ye wise to remove all authority for the CEA to regulate liquidation. 
Perhaps it needs to be hedged and circumscribed. I just wonder if 
you believe it would be wise to give this unusual right to the trader 
without some corresponding power in the CEA to regulate the man- 
ner in which he exercies it. 

Mr. Henican. I think I have admitted the necessity for supervision. 
I think possibly as Mr. Knell pointed out, maybe it did not strike you, 
but we are inclined to believe that they have that power today in the 
act. Itisin the act. Right now as a broker they visit my office about 
on an average of once a year and if there is any unusual positions 
there they can go back to the principals to find out what it is all about. 
They are doing that now. And they have the right to make them 
liquidate if it is a violation. 

So they possibly have that power right now. 

Mr. Hermepurcer. I certainly would not argue for a duplication of 
authority in this if there is adequate authority now in the act. Thank 
you, Mr. Chairman. 

Mr. Hagen. I want to ask a question that is probably quite aside 
from what you are talking about at the moment. But what elements 
in the cotton business, for example, normally engage in dealing in the 
futures, starting with the man that grows the cotton. 

Mr. Henican. The man that grows the cotton, the buyer, the 
merchant, the shipper, the mill. 

Mr. Hacen. They all engage in futures operations? 

Mr. Henican. Yes, sir, for various reasons. And I think you could 
say the same thing about any other commodity. 

Mr. Hagen. Including co-ops which market cotton for their 
members ? 

Mr. Henican. Yes, sir, the co-ops. 

Mr. Hacen. Are we going to hear from other elements in the cotton 
business on this bill ? 

Mr. Gatnines. It was announced last Friday and has had broad 
publicity as to the meeting of this committee and we do not want to 
deprive anyone of the privilege of testifying. 

r. Henican. There is one other statement I would like to make. 
I think that this is important also from a tax angle, because the courts 
have consistently ruled that where it is a legitimate hedge, a future 
transaction is a legitimate hedge, the results therefrom are considered 
ordinary income and expense. But when it is considered as a specu- 
lative transaction it is then thrown into a category of a capital trans- 
action, a long-term or short-term gain or loss. That is a problem. 

I do not think that point has been stressed enough. The famous 
case, of course, that Mr. Kauffman mentioned is the Corn Products 
case and there have been two conflicting court decisions in the Corn 
Products case. 

One court said it was a hedge and the other court said it was not 
a hedge. I do not think that point can be stressed too forcibly—one 





24 COTTON FUTURES CONTRACTS 





of the problems, I think these gentlemen whose function it is to acquire 
raw materials and price their raw materials for their principals will 
bring that point home as far as the taxes are concerned. 

Mr. Garuines. I think so. 

Are there any other questions ? 

Mr. Asernetuy. I think Mr. Kauffman came to his feet back there 
just now to say something. 

Mr. Kavurrman. If I may be permitted, I would like to make one 
observation with respect to my comments on the draft which I under- 
stand Mr. Henican left with you as a possible substitute draft. That 
is, that draft applies not only to processors and manufacturers but 
also to distributors. That is a very important difference which I 
overlooked. 

Mr. Henican. No. May I correct you? That has been eliminated. 

Mr. Kavurrman. In the draft I have before me that is in there. 
We never had any showing with respect to the need of distributors. 
I would not want to even give indeaenbaeebdetl to legislation affecting 
the distributors as distinguished from processors and manufacturers. 

Mr. Garurines. Thank you. Distributing should be deleted in (C), 
line 3. 

Mr. Henican. That was eliminated. 

May I also make this observation, Mr. Gathings. That is, I think 
that the exchanges and the two gentlemen from the CEA see eye to eye 
on this whole thing. I think we are in agreement on the spirit and 
intent of what should be done. We are only about just a short distance 
apart on the question of this supervision; that is all. It is only a 
degree. 

Actually, I think we recognize the necessity for supervision but the 
degree of supervision. 

Mr. Kwnewu. The degree of supervision of acquiring the position. 

Mr. Henican. And liquidation. 

Mr. Knetx, The question I raise is as to liquidation. 

Mr. Henican. I think you asked Mr. Kauffman why the Senate 
turned this down. This is the United States Circuit Court of Appeals 
for the Second District in the Corn Products, that was handed down on 
April 13, 1956, and giving the legislative history of it it says this: 

An amendment introduced in the Senate by Senator Murphy to the bill which 
became the Commodity Exchange Act would have enlarged the definition of hedg- 
ing so as to permit manufacturers and millers to buy futures in anticipation of 
futures manufacturing of milling requirements, even though they had no present 
offsetting sales, The amendment was opposed “for the reason that it extends the 
power to hedge far beyond the definition contained in the original act.” 

Of course, that is what we want to do. We want to broaden the 
definition in the original act. But that is what this judge gives as the 
excuse of it. 

He also quotes Mr. Mehl who was the predecessor of Mr. Kauffman 
at the CEA: 


Mr. Mehl, the Assistant Chief of the Grain Futures Administration, explained 
that the present definition “of course is not broad enough to cover the purchase 
of futures material against anticipated sales of a packaged food goods.” 

(Off the record.) 

Mr. Garutnes. It is 18 minutes to 12. How long would it take these 
representatives of the manufacturers ? 





COTTON FUTURES CONTRACTS 


Mr. AsernerHy. Is their testimony more or less in line? They 
might be seated at the table at the same time. 

Mr. Garuines. That might be well. 

Mr. Emmerr. My name is A. B. Emmert. I am vice president of 
Dan River Mills at Danville, Va. 

Mr. Kirsy. My name is Q. B. Kirby, from Dallas, Tex., president 
of the Howard Cotton Co. The Howard Cotton Co. is a wholly owned 
subsidiary of the Dominion Textile Co. of Montreal, Canada. The 
Dominion Textile Co. probably manufactures 50 percent, slightly more 
than 50 percent, of the cotton goods made in Canada. 

Mr. Rosrnson. My name is Ralph S. Robinson, member of the 
ee Committee of the American Cotton Manufacturers Institute, 

ne. 
ae SoeemEaeE. Would you care to make the first statement, Mr. 
irby ¢ 


STATEMENT OF Q. B. KIRBY, PRESIDENT OF THE HOWARD COTTON 
C0., DALLAS, TEX. 


Mr. Kirsy. Mr. Chairman, I have a few reasons favoring elimina- 
tion of the word “speculative” so far as possible. 

At the outset I would like to say that Mr. Kauffman’s organization 
and myself do not always see eye to eye about hedges. 

Mr. Garnines. In what way do you differ with the CEA? 

Mr. Kirsy. I will get to that. First of all, I want it understood that 
I think that Mr. Kauffman’s organization in administering the CEA, 
attending to the duties, are doing it very good. 

I have been up here to see them regarding our hedge operations. I 
find that they know their business and they are administrating the law 
as it is. 

My idea of a hedge coincides entirely and is accepted by the New 
York Cotton Exchange, the New Orleans Cotton Exchange, the Bank 
of Montreal, the First National Bank of Dallas, and Memphis, and 
in Boston. And I sign a letter agreeing, setting forth the categories 
that I will operate in future. 

In that category I tell them whether or not I am making hedge 
transactions, legitimate or bona fide, as Mr. Kauffman told you, and 
I abide by it religiously. 

I buy cotton in New York, in New Orleans, when the market is at 
a level that we think we can run those mills based on the price of the 
raw cotton. 

Our board of directors will tell you they take a look at the con- 
ditions in the forecasts—they have experts that survey every possible 
way that we can, to size up the situation—and they look ahead, gen- 
erally for a year. And they see what conditions would warrant them 
paying for their raw material, try to establish that fact. 

We are a considerable distance from the source of supply of these 
raw materials, as you know. Not only us, but Dan River over in Vir- 
ginia is quite a distance from California or Mississippi, of that matter, 
or New England. 

For that reason, we have to gage our set-asides for possibly a year 
in advance up there. If we decide that we spin cotton at 30 cents a 
pound, make and sell goods and keep those mills running at 30 cents, 
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it is my job to get that raw material in there at that price, and keep 
those costs down so those shirts and the sheets, whatever we make— 
we make everything from the sole of a tennis shoe, a belt—— 

Mr. Garuines. That is mighty interesting. I wonder if you would 
not follow through now and give us the month and year that you 
wanted to go in there and make these contracts. 

Mr. Kirsy. We run every month. We have a 2 weeks holiday up 
there. We are forecasting, we try to follow these conditions, but as 
a rule there is more attention, more of a survey conducted before we 
get into the active movement; of cotton, because we realize that is the 
big harvest season and we fellows that have been reared on farms 
and have picked cotton and have purchased cotton on the streets, know 
something about running a mill—all know that the best time to get 
your cotton, as we see it, normally is when the gins are running dur- 
ing the harvesttime. 

So we are always trying to get the cotton sold as far ahead as pos- 
sible, because we figure we can get the required quality. 

I will take up a little more time to state this, that is, the qualities 
used in the cotton mill—and I have been in it I guess 35 years—and 
when I went to work in this business, I think that we could use pos- 
sibly a bale of cotton about 30 different ways—now we are lucky if 
we can use it 3 ways. 

So I have got to guess where we will get 1444, where we will get 
1-32. I have got to guess at the price. If the crop goes bad in Mis- 
sissippi I have to go to California. If the crop is bad in California, 
we have to go to El Paso Valley. 

Mr. Garuines. What do you mean you now have 3 ways and used 
to have 30 ways? 

Mr. Kirey. The range, the different uses. We make such fine ma- 
terials. We have laboratories to depend upon; the human element. 
We can’t take up a bale of cotton and make anything out of it. We 
could use the end product which amounted to 30 different angles. 
Isn’t that correct? 

These other fellows know more about this than I do. 

I have a certain spiel that I want to get out of my system. 

So the point that I am trying to make is that we have got to shoot 
ahead. And 30,000 bales, I would say, would take care of us up there 
assuming we are using 200,000 bales a year—lI should say that 30,000 
bales would not go very far. That is as far as we can go in one market. 

So there are bound to be a lot of other people in the same shoes that 
I am in. I think that situation could be liberalized in some way, in 
some safe way: Let a mill go out and buy its requirements, go akoed 
and buy them. If a big firm is willing to sell us 100,000 bales—if a 
big firm can sell us 100,000 bales that is all well and good, but I might 
have to pay $5 a bale, $500,000 premium to get that firm to do it. 

I go to New York and New Orleans and buy these futures when the 
market is in that manufacturing range, pricewise, then as the crop 
comes on, we can pick up the cotton from small firms, the farmers, 
producers, any place we want, and including the big fellows. 

That is about the statement of my attitude toward this —— I 
just want freedom to cover these requirements, to keep the cost of the 
raw material in the price range that the mills can operate to the best 


advantage. 


.° <a eer (5) 2... 
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Mr. Garuines. What about your differences between yourself and 
the Department ? 

Mr. Kirsy. Well, this would not apply generally speaking. I think 
the difference would be in there regarding me not as an individual 
corporation, because our stock is owned by the Dominion Textile Co. 
they regard it as one and the same which we have agreed to let them 
have their way about it. That is all water over the dam. 

One of the developments of this visit that I had up here before, led 
me strongly to believe that there should be some revamping or recon- 
sidering, enlarging of this set up, regulating buying and selling of 
cotton, and enlarging their freedom of activity. 

I do not know if that answers your question about the difference 
between Mr. Kauffman and I. That is about all there is to it. Is that 
correct, sir ? 

Mr. Kavurrman. I believe he was referring to the language, the dif- 
references in the language of the two proposals. 

Mr. Garuines. No; I think that I was trying to get at this: He had 
made a statement that he did not see eye to eye with you. I am trying 
to find out what differences exist between you. 

Mr. Kavurrman. I missed that statement, Mr. Chairman. 

Mr. Garuines. That is what I had in mind. 

Mr. Kirsy. Is the answer satisfactory? Did I clarify it? 

Mr. Garuines. You want more freedom in the hands of your com- 
pany and less regulation, is that it? 

Mr. Krrsy. Yes; that is really it. The difference is in our interpreta- 
tion of a hedge. That is it basically. I am letting him have his way, 
accepting his way, regarding 30,000 bales if we need it as speculative, 
under protest. 

Mr. Garuines. Do you have a further statement? 

Mr. Kirsy. No. 

Mr. Garuines. What about these other gentlemen? 


STATEMENT OF A. B. EMMERT, VICE PRESIDENT, DAN RIVER MILLS, 
DANVILLE, VA. 


Mr. Emmerr. Mr, Chairman, I find myself pretty much in accord 
with the New York Cotton Exchange’s proposal and New Orleans 
Cotton Exchange proposal and also Mr. Kauffman’s in principal. 

There are a few items there that—largely in the verbiage that is 
used, I would like to see changed, For example, as Mr. Kirby indi- 
cated, the purchase of futures against requirements is not only an 
anticipatory hedge, it is actually covering part of your requirements 
through the medium of futures. 

Mr. Hagen. You mean delivery is made on some of those futures 
purchases ? 

Mr. Emmerr. No, not necessarily. It could be, but not necessarily, 
because as has been indicated here, they would liquidate the futures 
and replace them with spot cotton. 

In that connection, I find myself in disagreement with Mr. Kauff- 


man that the sale of these hedges, as you have liquidated your long 
futures and covered them with the purchase of spots, that then the 
sale again or short sale would double the market, because actually—and 
also the weight of these contracts on the market—because every time, 
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as you well know, anyone sells a futures, they have got to buy it back, 
and temporarily it might have some effect, but in the long run it would 
not because the seller has got to be a buyer and the buyer has to be 
a seller to liquidate the contract if he does not take delivery. 

So I do not see the danger there of having undue market variations 
on the basis of increasing the size of your anticipatory hedge, the 
material used so commonly, that some of the others do. 

Then I would like to bring out this point, too, that all of the mill 
buyers such as we are, we start out the season short, entire year’s re- 
quirements. I am sure Mr. Kirby uses approximately 200,000 bales a 
year, and we use about the same amount. 

We have got to pick the time to buy that cotton, not only pricewise 
but qualitywise. If we could go into the futures market and buy a 
sizable amount—if that fitted into our plan at that time—of futures, 
30,000 bales for a mill that buys 100,000 and up to 400,000 bales, and 
some of them buy that much cotton, 30,000 bales is inadequate. It is 
too small an amount. 

So if we could increase that—I only got here this morning and did 
not get to read these proposals very closely—a year’s requirement 
would certainly be peat as a matter of fact I don’t think we would 
ever use that much. 

Mr. Asernetuy. There is 30,000 bales limitation now written into 
the statute or is that the regulation; is that now written into it? 

Mr. Kavrrman. That is a regulation on the speculative position 
which any person may hold or control at any one time in any one 
cotton futures market. 

Mr. Anernetuy. That is regulatory ? 

Mr. Kavrrman. Regulation. 

Mr. Asernetuy. Anot not statutory ’ 

Mr. Kavurrman. That is correct. 

Mr. Apernetuy. I beg your pardon. 

Mr, Emmerr. That is all right. If we could go into the futures 
market and say “eliminate the risk on half of our year’s requirements,” 
in our case it would be roughly 100,000 bales. 

Mr. Gatrutnes. Then you could have up to 100,000 or 200,000 bales 
provided that you wenld use 200,000 bales in your manufacturing? 

Mr. Emmert. That is right. So I would like to see it liberalized in 
quantity that can be used as a hedge. 

I believe it is Mr. Henican that said that another very important 
point was the tax angle of this operation. You cannot always recover 
money that you lose on hedging operations. You cannot always re- 
cover that lost in the price of the finished product, because compe- 
tition is so keen that you just have to meet competition or some other 
fellow will take the order. 

So if we could throw that into a cotton cost or credit, in case it is a 

rofit, naturally it has reduced the price of your basic raw material, 
if it is a loss then it increased the cost of your cotton: but be that as it 
may, under normal operation that would be very constructive, I think, 
for the mills. 

I think also it would be very constructive for the whole cotton in- 
dustry for the reason that when you eliminate the margin of risk, 
it should reflect in a better price to the producer, and a lower price 
to the consumer, because anything that entails a large financial risk 
naturally has to have a margin of profit. 
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So I see it would be constructive to the whole cotton industry from 
the producer to the manufacturer and the ultimate consumer. 

I would like to bring out this angle, too. Cotton has a very serious 
competitor now in synthetics, as you all know. One of the big ad- 
vantages they have is that they have constancy of price level. Any- 
thing that would tend to bring that about in cotton would certainly 
be constructive. 

We do not expect to get to the point that cotton sells at a fixed price, 
because it is a free market. But the synthetic people control their 
price. 

In that connection I have one other thought: If we go to work and 
sell a lot of goods and have not bought the cotton, and it may be at 
a time of year when that quality of cotton is not available, if we could 
go into the cotton market and buy up futures it would afford us price 
protection on goods already sold as well as the cotton that we have to 
ultimately buy. 

So it has that very important advantage. 

Mr. Garuines. All right. 

Mr. Robinson, would you care to make a statement ? 


STATEMENT OF RALPH S. ROBINSON, MEMBER OF THE COTTON 
COMMITTEE, AMERICAN COTTON MANUFACTURERS INSTITUTE, 
INC. 


Mr. Rosinson. I think that all that have been heard here this 
morning are in substantial accord. 

I would like to say that I think the removal of the present limita- 
tions on commodities is desirable. These large firms that have plenty 
of money, I am certainly not one of them, if they are willing to go 
in and support the futures markets when they are in a distress condi- 
tion or soft condition by buying futures, I think it helps the stability, 
the economy, and the commodities, and is for the benefit of the farmer 
and everybody. 

Mr. Garuineos. Are there any questions ? 

I just wondered now if we could not adjourn over until 10 in the 
morning. Has anyone else indicated to you, Mr. Kauffman, that he 
would like to be heard? What about the oats people and wheat people? 

Mr. Kaurrman. Mr. Chairman, inasmuch as the language of the 
bill would apply to all commodities, I should think that the grain 
exchanges would undoubtedly be interested in it. 

Mr. Rosinves Yes, sir. 

Mr. Kaurrman. I say grain because they are the Chicago Board 
of Trade, particularly, which is the largest grain futures market. 

Of course, Kansas City Board of Trade and Minneapolis Grain 
Exchange rank second and third in grain futures. 

Mr. Garuines. I think we want to hear from the grain folks, by 
all means. 

Mr. Henican. In that respect, sometime ago I prepared what I 
thought was an explanation of the proposed amendment that maybe 
the Congressmen can use, I would like to offer it for the record. 

May I offer this for the record ? 

Mr. Garuines. Yes. 

Mr. AnerNETHY. Supplemental to your testimony. 


79531—56—_—_3 




















































30 COTTON FUTURES CONTRACTS 


(The explanation of the proposed amendment is as follows) : 


EXPLANATION OF PRopOsED AMENDMENT 


At the present time the Commodity Exchange Act defines a hedge transaction 
as “Sales of any commodity for future delivery on or subject to the rules of any 
board of trade to the extent that such sales are offset in quantity by the owner- 
ship or purchase of the same cash commodity or, conversely, purchases of any 
commodity for future delivery on or subject to the rules of any board of trade 
to the extent that such purchases are offset by sales of the same cash commodity.” 

The definition is the classical dictionary one. It is very narrow and in the 
opinion of well informed persons, who are students of the commodity futures 
markets, should be broadened. It is the thought that, if the definition is broad- 
ened to make possible the use of anticipatory hedges by processors or manufac- 
turers, the commodity futures markets will become more liquid and thereby be 
of more service to those who make use of them for hedge purposes. 

An anticipatory hedge may be defined as the purchase of a commodity futures 
contract in lieu of the raw commodity by an organization in anticipation of its 
processing or manufacturing requirements during a stated period in the future. 

Thus, for example, the cotton mill that processes raw cotton bales into sheets, 
pillowcases, etc., and has on the average of the past 5 years consumed 300,000 
bales of raw cotton per year, would be granted the privilege of purchasing cotton 
futures contracts against a reasonable percentage of the 300,000 bales to be 
consumed during the year in anticipation of purchasing its raw material require- 
ments. Under the present act, such purchases of futures contracts would be con- 
sidered as a speculation, simply because the cotton mill does not have, at the 
time of purchase of the futures contract, firm fixed sales of processed goods in 
equivalent quantity to offset the purchases of futures contracts. 

At times, the cotton mill is quite satisfied with the prevailing price of raw cotton 
and, if it were possible, would purchase its full season’s requirements at a given 
time at given prices. It generally is not possible to acquire a full season’s re- 
quirements, at any given time, of raw cotton. Either the farmer has not har- 
vested his crop, or the merchants or shippers do not have the particular quantities 
in inventory. ° 

In contrast, however, the commodity futures markets are a daily continuous 
trading affair, in which large quantities of contracts are bought and sold. Under 
ordinary circumstances, the cotton mill would be able to purchase sufficient 
futures contracts to hedge its anticipated season’s requirements and later to 
convert those contracts into the actual raw bales of cotton. 

Such a transaction is not a speculation, but sound business. It is exactly the 
opposite of speculation because it will allow the cotton mill to anticipate its 
season’s requirements at prices assuring a reasonable margin of profit between 
the raw and finished goods and at a time when it would not be possible to acquire 
the actual raw bales in the quantities desired. 

Under the present act, a cotton processor is allowed to maintain a maximum 
of 30,000 bales in any position in any cotton futures market without having an 
offsetting sales commitment. The maximum of 30,000 bales is a statutory 
limitation. As said, the act is not sufficiently broad in this respect, and further 
such positions are designated as speculative positions. 

The differential between speculative positions and anticipatory hedge posi- 
tions is most important from an accounting angle. The Internal Revenue De- 
partment has consistently contended that a processor who purchases commodity 
futures contracts without an offsetting sales commitment, is speculating and that 
therefore the results from such speculative positions are considered for taxes as 
capital gains or losses. In contrast, however, Internal Revenue has consistently 
held that the results from hedge transactions, be considered as ordinary income 
and expense. 

Recently the Second Circuit Court of Appeals has held that the corn futures 
contracts purchased by a corn processor, despite the fact that there were no firm 
offsetting sales commitments, were an anticipatory hedge and part of its actual 
inventory. The relationship of the raw and futures corn markets were so in- 
timately related, and because the function of the particular organization was 
exclusively that of processing raw corn, there could be no differentiation between 
the raw and futures contracts as inventory, said the court. Thus, a United 
States court has for the first time given recognition to an anticipatory hedge as 
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a legitimate futures market transaction, and has taken it out of the speculative 
category. 

The necessity to differentiate between a speculative and anticipatory trans- 
action is essential— 


1. Because of taxes; 

2. Because certain organizations will not and do not enter into transac- 
tions in violation of the laws, although on frequent occasions in the past, 
the purchase of commodity futures contracts under certain conditions would 
have proven sound business. 


What has been said above about the cotton mill processor applies to all other 
raw commodity processors ; the flour mill; the processor of cereals from grains; 
the refiner of vegetable oils making shortening, margarine, salad and cooking 
oils, ete. 

Such an amendment would also be of assistance to the processor-distributor 
type of organization. 

For example, a large distributor of food at either wholesale or retail who, 
over a stated period will distribute through retail or wholesale stores 1,000 car- 
loads of eggs or butter, or 5 million pounds of coffee, etc. Under certain condi- 
tions the processor-distributor would find it profitable to acquire the full period 
requirements, when available, at a given price in either the raw state or through 
purchases of contracts in the commodity futures markets. Presently such is not 
allowed under the act because there are statutory limitations as to position, 
which are generally very small, and further such positions are now considered 
as speculative, with all the implications above. 

Some may contend that the accumulation of large positions in the commodity 
futures markets by processors or manufacturers will cause wide and unnecessary 
price gyrations. First, when the positions are acquired prices would be forced 
to high levels and, later, when the positions are liquidated prices would be forced 
to low levels. 

When such positions are acquired, the reason for their acquisition is because 
of certain circumstances prevailing as to the attractive level of prices, availability 
of quantities, etc. Should there be an utter disregard of sound business practices 
in the acquisition of these positions, the reason for them will have been elimi- 
nated. It is most unreasonable to assume that a processor who desires to initiate 
such a position will conduct his activities in a manner that would unduly advance 
prices. Such an advance of prices would eliminate the sound reason for such a 
position. 

In contrast, a processor holding an anticipatory position, that is with the owner- 
ship of a large quantity of futures contracts, would not endeavor to liquidate 
them in a manner that would unduly depress prices. Rather, the liquidation 
would be based on the acquisition of the equivalent raw commodity. Because 
it is rarely possible to acquire for example, 300,000 bales of spot cotton in one 
block and at one price, the position in futures contracts would not be liquidated 
by indiscriminately selling 300,000 bales of futures contracts. Rather, the 300,000 
bales of raw cotton would be acquired in small blocks—-500 to 1,000 bales at a 
time—and the long futures contracts liquidated in the equivalent quantities, 
which certainly would not have an appreciable effect on the prices for the futures 
contracts. 

Neither the acquisition of an anticipatory position nor its liquidation will be 
handled in a manner to cause undue gyrations of prices by established nationally 
known organizations which are the organizations most likely to take advantage 
of such operations. 

In addition, the amendment proposed provides that such organizations which 
would use the anticipatory hedge must justify the reason for the positions through 
detailed reports to the Commodity Exchange Authority, and under the present law 
the CEA has full power of investigation and supervising such positions. 

Finally and most important these anticipatory hedge positions will be of con- 
siderable benefit to producers and farmers, because they would tend to stabilize 
prices, at a time when stabilization is urgently needed. It is most likely that 
processors or manufacturers would take anticipatory positions only when prices 
of the raw commodity are considered by them to be cheap in relation to the pre- 
vailing finished goods prices or when the difference in prices between the raw 
material and the finished goods assures them a reasonable margin of profit. Thus 
this buying of commodity futures contracts, by processors or manufacturers, in 
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anticipation of their season’s requirements would most likely develop at a time 
when prices were under pressure and declining, and at a time when such a demand 
is urgently needed. In contrast, it is not likely that the positions will be liqui- 
dated only as the equivalent raw material has been acquired or when prices are 
advancing, thus again offering the possibility of a stabilizing influence. The 
producer or farmer because of these positions will thus greatly benefit through 
these stabilizing influences. 


Mr. Avernetuy. Is that on the bill as introduced by Mr. Gathings 
or on the proposal ? 

Mr. Henican. It is an explanation of anticipatory hedges. 

Mr. Anernetuy. Very well. 

Mr. Garurnes. We will stand recessed until 10 o’clock in the 
morning. 

(Whereupon, at 12:05 p. m., the committee adjourned to reconvene 
at 10 o’clock, Wednesday, May 9, 1956.) 
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WEDNESDAY, MAY 9, 1956 


Houser or REPRESENTATIVES, 
ComMopiry SuBscOMMITTEE ON CorTon, 
CoMMITTER ON AGRICULTURE, 
Washington, D. C. 

The committee met at 10 a. m., Hon. E. C. Gathings (subcommittee 
chairman) presiding. 

Mr. GaTutnes. The subcommitee will come to order. 

Mr. Kauffman, if you will, explain to the committee the difference 
between the recommended amendment that your department and the 
exchanges and trade agreed on and the earlier draft. 


STATEMENT OF RODGER R. KAUFFMAN, ADMINISTRATOR, 
COMMODITY EXCHANGE AUTHORITY—Resumed 


Mr. Kavcrrman. Mr. Chairman, the draft which has just been 
handed to you by Mr. Henican reflects an insertion into the proviso 
in proposed paragraph (c), immediately following the word “liqui- 


dated,” the following language: 
In an orderly manner and in accordance with sound commercial practice. 


That explanatory language is inserted in this draft. I have told 
Mr. Henican and Mr. Knell that we regarded it as entirely explana- 
tory, parenthetically, and we would have no objection to the insertion 
of that language at that place. 

It simply explains the general nature of the type of regulations that 
the Department of Agriculture would contemplate promulgating 
should this become law. 

I might call attention at this point, however, to the fact that the 
Department’s report of May 7, 1956, recommended the addition of a 
second section to the Gathings bill to the effect, “This act shall be- 
come effective 60 days after date of its enactment.” 

That would be the second section of the bill. 

Mr. Gatuines. What is the purpose of the 60-day delay ? 

Mr. Kaurrman. That would provide reasonable opportunity to 
process regulations and invite the views of the trade with respect to 
proposed regulations; it would otherwise go into effect immediately 
and that would be an extremely awkward situation administratively. 
There should be a reasonable period there before it becomes effective 
so necessary regulations may be proposed and promulgated. 

Mr. Gatuines. You mentioned yesterday, Mr. Kauffman, that your 
department generally conferred with the trade members when you had 
an important issue to determine. 
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Mr. Kaurrman. That is our practice. Of course, that is required 
by the provisions of the Administrative Procedure Act. That is, that 
interested parties must be given notice and opportunity to submit 
their views and comments at written arguments. 

Mr. Garurnes. How is that done? Do you take it up with the vari- 
ous exchanges ¢ 

Mr Kavurrman. We publish notice in the Federal Register, and also 
send notice direct to the various commodity exchanges and those who 
are on our list who would be interested in the subject matter. That 
is the general policy. 

Mr. Garurnes. I wonder if there is an advisory committee set up 
by these exchanges. Do you just call on the presidents of the 
exchanges ? 

Mr. Kaurrman. We have no advisory committee. The CEA has 
no advisory committee. We contact the officials of the commodity 
exchanges. 

Mr. Garuines, Getting back to the difference in this language, yes- 
terday your recommendation was as follows: 


Provided, That such purchase is made and liquidated in conformity with such 
regulations as the Secretary of Agriculture may prescribe. 


The new proviso reads : 
Provided, That such purchase is made and liquidated in an orderly manner. 


What would you say would be an orderly manner / 

Mr. Kavreman. That would be a matter subject to regulation. _ It is 
the intent that the acquisition of the futures position would be done 
in a normal manner and without manipulative intent, and not in a 
manner that would disrupt the market, and that it would be liquidated 
in a Similar manner, as I think 9 out of 10 who would avail themselves 
of the benefits of this liberalization would follow anyway. This 
is just a safeguard. In other words, it is the intent of the regulations 
that they be of a general character to try to prevent situations which 
would be disruptive of markets. 

Mr, Gatuines. I wonder if you have with you the regulations that 
you now operate under. 

Mr. KaurrmMan. Yes, we have. Are you primarily interested in 
the regulations on speculative transactions and positions, that is, 
governing the size of such positions? The regulations fill this pamph- 
let that I have here in my hand. The regulations directly applicable 
to the size of speculative positions and transactions comprise a few 
pages of the pamphlet. They are the orders that have been issued 
by the Commodity Exchange Commission, and I have those if you 
would like them. 

Mr. Garutines. In view of the fact that they are only a few pages 
in length, I would like to ask that they be incorporated into the record 
at this point, without objection. 

( The orders referred to are as follows :) 


OrperRsS OF ComMopItTy ExCHANGE COMMISSION ESTABLISHING LIMITS ON Post- 
TION AND Datiy TRADING IN SPECIFIED COMMODITIES, PURSUANT TO SECTION 4A 
OF THE COMMODITY EXCHANGE ACT 


SecTION 150.1 Limits ON POSITION AND DAILY TRADING IN WHEAT, Corn, OATS, 
BARLEY, AND FLAXSEED FoR FutTuRE De.tivery. The following limits on the amount 
of trading under contracts of sale of grain for future delivery on or subject to 
the rules of contract markets which may be done by any person are hereby pro- 
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claimed and fixed, to be in full force and effect on and after December 31, 1938: 

(a) Position limits. (1) The limit on the maximum net long or net short 
position which any one person may hold or control in any one grain on any one 
contract market, except as specifically authorized by paragraph (a) (2) of this 
section, is : 2,000,000 bushels in any one future or in all futures combined. 

(2) To the extent that the net position held or controlled by any one person 
in all futures combined in any one grain on any one contract market is shown to 
represent spreading in the same grain between markets, the limit on net position 
in all futures combined set forth in paragraph (a) (1) of this section may be 
exceeded on such contract market, but in no case shall the excess result in a net 
position of more than 3,000,000 bushels in all futures combined nor more than 
2,000,000 bushels in any one future. 

(b) Daily trading limits. (1) The limit on the maximum amount which any 
person may buy, and on the maximum amount which any person may sell, or any 
one grain on any one contract market during any one business day, except as 
specifically authorized by paragraph (b) (2) of this section, is: 2,000,000 bushels 
in any one future or in all futures combined. 

(2) To the extent that purchases or sales of any one grain on any one contract 
market during any one business day made by any person are shown to represent 
spreading, or the closing of spreads, in the same grain between markets, the limit 
set forth in paragraph (b) (1) of this section may be exceeded on such contract 
market, but in no case shall the excess result in total purchases of more than 
3,000,000 bushels, or total sales of more than 3,000,000 bushels, and in no event 
shall such person’s total purchases or total sales, during any one business day, in 
any one future exceed 2,000,000 bushels. 

(c) Bona fide hedging. The foregoing limits upon position and upon daily 
trading shall not be construed to apply to bona fide hedging trtansactions as 
defined in section 4a (3) of the Commodity Exchange Act. 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained in this section shall be construed to affect any provisions of the Com- 
modity Exchange Act relating to manipulation or corners, nor to relieve any 
contract market, or its governing board, from responsibility to prevent manipula- 
tion ana corners under section 5 (d) of the Commodity Exchange Act. 

(e) Definitions. As used herein, the word “grain” includes wheat, corn, oats, 
barley, and flaxseed, and the word “person” includes individuals, associations, 
partnerships, corporations, and trusts. [As amended November 23, 1945.] 


[Issued December 22, 1938, amended November 23, 1945; 3 F. R. 3146, 10 F. R. 14363] 


Sec. 150.2 Limits oN PosiITioN AND DAILY TRADING IN CoTToN FOR FUTURE 
DELIVERY. It is hereby ordered that the following limits on the amount of specula- 
tive trading under contracts of sale of cotton for future delivery, on or sub- 
ject to the rules of any contract market, which may be done by any person, be, 
and they are hereby, proclaimed and fixed, to be in full force and effect on 
and after September 5, 1950: 

(a) Position limit. The limit on the maximum net long or net short position 
which any person may hold or control in cotton on any one contract market 
is 30,000 bales in any one future or in all futures combined. [As amended April 
2, 1947.] 

(b) Daily trading limit. The limit on the maximum amount of cotton which 
any person may buy, and on the maximum amount which any person may sell, on 
any one contract market during any one business day is 30,000 bales in any one 
future. 

(c) Bona fide hedging; straddles. The foregoing limits upon position and 
upon daily trading shall not be construed to apply to bona fide hedging trans- 
actions, as defined in paragraph 3 of section 4a of the Commodity Exchange Act 
(7 U. 8S. C., Sup. V, see. 6a (3), nor, except during the delivery month, to (1) 
net positions in any one future to the extent that they are shown to represent 
straddles between cotton futures or markets, or (2) purchases and sales of cotton 
which are shown to represent straddles or the closing of straddles between futures 
or markets. 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity Ex- 
change Act relating to manipulation or corners, nor to relieve any contract mar- 
ket or its governing board from responsibility under paragraph (d) of section 5 
of the Commodity Exchange Act (7 U. 8. C. Sup. V, sec. 7 (d)) to prevent ma- 
nipulation and corners. 

(e) Definition. As used herein, the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 
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[Issued August 26, 1940, amended April 2, 1947 ; 5 F. R. 3198, 12 F. R. 2287] 


Sec. 150.3 Limits oN PostTIOoN AND DatInry TRADING IN RYE FoR FuTuRE DE- 
LivERY. It is hereby ordered the the following limits on the amount of trading 
under contracts of sale of rye for future delivery on or subject to the rules of any 
contract market, which may be done by any person, be, and they are hereby, pro- 
claimed and fixed, to be in full force and effect on and after December 3, 1945: 

(a) Position limit. The limit on the maximum net long or net short position 
which any person may hold or control in rye on or subject to the rules of any one 
contract market is 500,000 bushels in any one future or in all futures combined. 

(b) Daily trading limit. The limit on the maximum amount of rye which any 
person may buy, and on the maximum amount which any person may sell, on or 
subject to the rules of any one contract market during any one business day is 
500,000 bushels in any one future or in all futures combined. 

(c) Bona fide hedging. The foregoing limits upon position and upon daily 
trading shall not be construed to apply to bona fide hedging transactions, as de- 
ae in paragraph (3) of section 4a of the Commodity Exchange Act (7 U.S. C. 

a (3)). 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity Ex- 
change Act relating to manipulation or corners, nor to relieve any contract market 
or its governing board from responsibility under paragraph (d) of section 5 of 
the Commodity Exchange Act (7 U. 8. C 7 (d)) to prevent manipulation and 
corners. 

(e) Definition. As used herein, the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 


[Issued November 23, 1945; 10 F. R. 14363] 


Sec. 150.4 Limits ON PosiTtION AND DaAILy TRADING IN SOYBEANS FOR FUTURE 
De ivery. The following limits on the amount of trading under contracts of sale 
of soybeans for future delivery on or subject to the rules of any contract market, 
which may be done by any person, are hereby proclaimed and fixed, to be in full 
force and effect on and after October 1, 1951. 

(a) Position limit. The limit on the maximum net long or net short posi- 
tion which any person may hold or control in soybeans on or subject to the rules 
of any one contract market is 2,000,000 bushels in any one future or in all futures 
combined. [As amended November 10, 1953. ] 

(b) Daily trading limit. The limit on the maximum amount of soybeans 
which any person may buy, and on the maximum amount which any person may 
sell, on or subject to the rules of any one contract market during any one busi- 
ness day is 2,000,000 bushels in any one future or in all futures combined. 
{As amended November 10, 1953. ] 

(c) Bona fide hedging. The foregoing limits upon position and upon daily 
trading shall not be construed to apply to bona fide hedging transactions, as de- 
fined in section 4a (3) of the Commodity Exchange Act (7 U. 8S. C. 6a (8)). 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity Ex- 
change Act relating to manipulation or corners, nor to relieve any contract market 
or its governing board from responsibility under section 5 (d) of the Commodity 
Exchange Act (7 U. 8. C. 7 (d)) to prevent manipulation and corners. 

(e) Definition. As used herein, the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 


[Issued August 13, 1951, amended November 10, 1953 ; F. R. 8107, 18 F. R. 7230) 


Sec. 1505. Limits on Position AND Datty TRADING IN Ecos For FutTuRE DeE- 
Livery. The following limits on the amount of trading under contracts of sale of 
eggs for future delivery on or subject to the rules of any contract market, which 
may be done by any person, are hereby proclaimed and fixed, to be in full force 
and effect on and after October 1, 1951. 

(a) Position limit. The limit on the maximum net long or net short position 
which any person may hold or control in eggs on or subject to the rules of any 
one contract market is 150 earlots in any one future or in all futures combined: 
Provided, That no person may hold or control a net long or net short position in 
excess of (1) 100 carlots in the October egg future, (2) 75 carlots in the Novem- 
ber egg future, (3) 50 carlots in the December egg future, or (4) 50 carlots in the 
January egg future. 
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(b) Daily trading limit. The limit on the maximum amount of eggs which 
any person may buy, and on the maximum amount which any person may sell, on 
or subject to the rules of any one contract market during any one business day is 
150 carlots in any one future or in all futures combined: Provided, That no per- 
son may buy or sell during any one business day more than (1) 100 carlots in the 
October egg future, (2) 75 carlots in the November egg future, (3) 50 carlots in 
the December egg future, or (4) 50 carlots in the January egg future. 

(c) Bona fide hedging. The foregoing limits upon position and upon daily 
trading shall not be construed to apply to bona fide hedging transactions, as 
defined in section 4a (3) of the Commodity Exchange Act (7 U.S. C. 6a (3) ). 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity Ex- 
change Act relating to manipulation or corners, nor to relieve any contract mar- 
ket or its governing board from responsibility under section 5 (d) of the Com- 
modity Exchange Act (7 U. 8. C. 7 (d)) to prevent manipulation and corners. 

(e) Definition. As used herein, the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 


{Issued August 13, 1951; 16 F. R. 8106] 


Sec. 150.6 Limits oN Position AND DatLy TRADING IN COTTONSEED OIL FOR 
Future De.ivery. The following limits on the amount of trading under con- 
tracts of sale of cottonseed oil for future delivery on or subject to the rules of 
any contract market, which may be done by any person, are hereby proclaimed 
and fixed: 

(a) Position limit. The limit on the maximum net long or net short position 
which any person may hold or control in cottonseed oil on or subject to the 
rules of any one contract market is 3,600,000 pounds in any one future or in all 
futures combined. 

(b) Daily trading limit. The limit on the maximum amount of cottonseed 
oil which any person may buy, and on the maximum amount which any person 
may sell, on or subject to the rules of any one contract market during any one 
business day is 3,600,000 pounds in any one future or in all futures combined. 

(c) Exemptions. The foregoing limits upon position and upon daily trading 
shall not be construed to apply to: 

(1) Bona fide hedging transactions, as defined in section 4a (3) of the 
Commodity Exchange Act (7 U.S. C. 6a (3)); 

(2) Transactions or net positions in cottonseed oil futures by a processor 
or merchandiser of or dealer in an edible fat or oil other than cottonseed 
oil, to the extent that the bona fide purpose and the reasonable effect of such 
transactions or positions are to offset the price risk incident to the owner- 
ship, purchase, or sale of such edible fat or oil, provided such price risk is not 
otherwise offset ; nor 

(3) Sales or net short positions (or the closing out thereof) by a processor 
of edible oil-bearing seeds or similar oil-bearing raw materials, to the ex- 
tent that such sales or net short positions are offset in quantity by the oil 
content of such edible oil-bearing seeds or similar oil-bearing raw materials 
owned or purchased by such processor, provided the price risk incident to 
such ownership or purchase is not otherwise offset. 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity Ex- 
change Act relating to manipulation or corners, nor to relieve any contract market 
or its governing board from responsibility under section 5 (d) of the Commodity 
Exchange Act (7 U.S.C. 7 (d)) to prevent manipulation and corners. 

(e) Definition. As used herein the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 

(f) Effective date. The position and daily trading limits herein proclaimed 
and fixed shall be in full force and effect on and after such date as shall hereafter 
be announced by the Commodity Exchange Commission, by notice published in 
the Federal Register at least 30 days prior to such effective date. 


{As amended January 22, 1954; 19 FP. R. 449] 


Seo. 150.7 Limits ON PosiTion AND Datty TRADING IN SOYBEAN OIL FOR 
Future Dextvery. The following limits on the amount of trading under con- 
tracts of sale of soybean oil for future delivery on or subject to the rules of any 
contract market, which may be done by any person, are hereby proclaimed and 
fixed : 
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(a) Position limit. The limit en the maximum net long or net short position 
which any person may hold or control.in soybean oil on or subject to the rules of 
any one contract market is 3,000,000 pounds in any one future or in all futures 
combined. 

(b) Daily trading limit. The limit on the maximum amount of soybean oil 
which any person may buy, and on the maximum amount which any person may 
sell, on or subject to the rules of any one contract market during any one busi- 
ness day is 3,000,000 pounds in any one future or in all futures combined. 

(c) Haceptions. The foregoing limits upon position and upon daily trading 
shall not be construed to apply to: 

(1) Bona fide hedging transactions, as defined in section 4a (3) of the 
Commodity Exchange Act (7 U. 8. C. 6a (3) ); 

(2) Transactions or net positions in soybean oil futures by a processor or 
merchandiser of or dealer in an edible fat or oil other than soybean oil, to 
the extent that the bona fide purpose and the reasonable effect of such 
transactions or positions are to offset the price risk incident to the ownership, 
purchase, or sale of such edible fat or oil, provided such price risk is not 
otherwise offset ; nor 

(3) Sales or net short positions (or the closing out thereof) by a processor 
of edible oil-bearing seeds or similar oil-bearing raw materials, to the extent 
that such sales or net short positions are offset in quantity by the oil content 
of such edible oil-bearing seeds or similar oil-bearing raw materials owned or 
purchased by such processor, provided the price risk incident to such owner- 
ship or purchase is not otherwise offset. 

(d) Manipulation; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity 
Exchange Act relating to manipulation or corners, nor to relieve any contract 
market or its governing board from responsibility under section 5(d) of the 
Commodity Exchange Act (7 U. 8. C. 7(d)) to prevent manipulation and corners. 

(e) Definition. As used herein the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 

(f) Effective date. The position and daily trading limits herein proclaimed 
and fixed shall be in full force and effect on and after such date as shall hereafter 
be announced by the Commodity Exchange Commission, by notice published in the 
Federal Register at least 30 days prior to such effective date. 


[As amended January 22, 1954; 19 F. R. 450] 


Sec. 150.8 Limits ON Positron AND Datty TRADING IN LARD FOR FUTURE 
Detivery. The following limits on the amount of trading under-contracts of sale 
of lard for future delivery on or subject to the rules of any contract market, 
which may be done by any person, are hereby proclaimed and fixed: 

(a) Position limit. The limit on the maximum net long or net short position 
which any person may hold or control in lard on or subject to the rules of any 
one contract market is 1,600,000 pounds in any one future or in all futures com- 
bined. 

(b) Daily trading limit. The limit on the maximum amount of lard which 
any person may buy, and on the maximum amount which any person may sell, 
on or subject to the rules of any one contract market during any one business day 
is 1,600,000 pounds in any one future in all futures combined. 

(c) Exemptions. The foregoing limits upon position and upon daily trading 
shall not be construed to apply to: 

(1) Bona fide hedging transactions, as defined in section 4a (3) of the 
Commodity Exchange Act (7 U. 8. C. 6a (3)); 

(2) Transactions or net positions in lard futures by a processor or mer- 
chandiser of or dealer in an edible fat or oil other than lard, to the extent 
that the bona fide purpose and the reasonable effect of such transactions or 
positions are to offset the price risk incident to the ownership, purchase, or 
sale of such edible fat or oil, provided such price risk is not otherwise offset ; 
nor 

(3) Sales or net short positions (or the closing out thereof) by a packer 
or processor of lard to the extent that such sales or net short positions are 
offset in quantity by the lard yield of live or dressed hogs owned or pur- 
chased by such packer or processor, provided the price risk incident to such 
ownership or purchase is not otherwise offset. 
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(d) Manipulations; corners; responsibility of contract market. Nothing con- 
tained herein shall be construed to affect any provisions of the Commodity Ex- 
change Act relating to manipulation or corners, nor to relieve any contract market 
or its governing board from responsibility under section 5 (d) of the Commodity 
Exchange Act (7 U. 8. C. 7 (d)) to prevent manipulation and corners. 

(e) Definition. As used herein the word “person” includes individuals, asso- 
ciations, partnerships, corporations, and trusts. 

(f) Effective date. The position and daily trading limits herein proclaimed 
and fixed shall be in full force and effect on and after such date as shall here- 
after be announced by the Commodity Exchange Commission, by notice published 
in the Federal Register at least 30 days prior to such effective date. 


[As amended January 22, 1954; 19 F. R. 451] 


Mr. Gatrutnas. The proviso continues after the words “in an orderly 
manner” as follows: 

* * * and in accordance with sound commercial practice and in conformity with 
such regulations as the Secretary of Agriculture may prescribe. 

Now, what would you say would be a sound commercial practice? 

Would you draft new regulations to interpret that language? 

Mr. Kaurrman. I think that would be closely synonymous with 
normal commercial practice; in other words, suppose the cotton spin- 
ner has accumulated a long futures position under this provision of 
100,000 bales, normally he would liquidate that futures position in 
smal] quantities and closely concurrent with the acquisition of the 
actual cotton. He would not wait and suddenly dump 100,000 bales 
of cotton on the market, but normally he would liquidate it as he ac- 
quired the spot cotton, probably in quantities of 500 or 1,000 bales, or 
something like that. 

Mr. Garurnes. Over a period of time? 

Mr. Kavurrman. Yes. It is things like that we had in mind. 

Mr. McIntie. The use of the word “orderly” and the use of the 
word “normal” in this provision become quite difficult of definition, 
does it not? Does this compound the problem of issuing the regula- 
tions? I am sure the objective of both sides is the same, but adminis- 
tratively does the use of those terms compound the problem of setting 
these regulations? Does it mean that you have to defend these terms 
thereby making it more of a problem to issue the regulations than it 
would be without the terms in there ? 

Mr. Kaurrman. Frankly, Mr. McIntire, it was the thought of the 
people in the department this would be the type of regulation that 
would be promulgated. They would be reasonable regulations and 
they wana be directed to the objective of assuring, insofar as pos- 
sible, that these purchases would be made and liquidated in this man- 
ner. There was some apprehension expressed by members of the in- 
dustry that regulations might be arbitrary, might be unreasonable 
and impracticable, and the thought was advanced that if there could 
be some indication as to the general nature of the type of regulations 
that would be issued, some people would be reassured. In view of that 
thought, I told Mr. Henican and Mr. Knell—after conferring with 
the Cenuibal Counsel’s office of the Department—that we would offer 
no objection if the proviso were amended by inserting this explana- 
tory clause. 

Mr. McInrme. Now, the word “orderly or “normal,” is not to be 


interpreted as regards the normal practice of an individual trader, 
or what he conceives to be orderly procedure, but that which is con- 
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sidered to be orderly and normal within the trading of that particular 
commodity ; is that right ? 

Mr. Kavrmann. That is right. 

Mr. Hemmevrerr. Mr. Kauffman, just to fill in my own lack of 
knowledge of how the trading takes place, is it your assumption if 
this provision goes into effect that these people who seek protection of 
this sizable hedging position will have a continuing position on the 
market of about the size they determine is proper to carry? In other 
words, they will not start out at some date which is called the begin- 
ning of the year with zero and build up to 100,000 bales and then wind 
up back at zero at that time the next year, will they, or will they adopt 
a position say of about 100,000 bales and continue it pretty much on 
that basis ? 

Mr. Kavurrman. Their futures position might vary greatly. In 
other words, if their anticipated requirements were 100,000 bales, it is 
conceivable that the Secretary of Agriculture might limit their acquisi- 
tion to 50,000 bales. It might be ona sliding sc: ale or percentage basis. 
One whose requirements were 200,000 bales possibly might “be per- 
mitted to acquire a third of those requirements at one ‘time. One 
whose requirements were 35,000 bales might acquire all at one time, 
so I think you just have to be realistic about it, and so far as possible, 
try to frame the regulations in the light of actual and varying 
situations. 

Mr. McIntire. Then it is your thought, Mr. Kauffman, that the 
regulations would be written, not only on the liquidating side of 
this wider position, but would also be written on the acquisition side ¢ 

Mr. Kavurrman. That is right. 

Mr. McIntiee. Of this wider position ? 

Mr. Kaurrman. Yes. I believe there is no general disagreement 
with that. I think the sponsors of the bill in the trade recognize that 
probably there would be some limitations on the amounts involved at 
any one time. 

Mr. McInviee. Both going in and coming out? 

Mr. Kaurrman. Yes. 

Mr. Hermpurcer. Again, so I can get my own mind a little clearer 
on what takes place, suppose that company A under your regulations 
was in a position where it might reasonably expect to acquire and carr y 
a hedging position of 6,000 bales of cotton. You talked about the 
normal practice of selling those bales, those futures, as the company 
acquired the physical cotton. Now, as a matter of fact, if it intends 
to maintain a position of about that size in the market, is it necessary 
for it to sell and then buy again as it acquires physical cotton, or 
would it be consistent with that position to just maintain the futures 
contracts, the short contracts it then had ? 

Mr. Kavurrman. He has the long futures. Normally he acquires 
his long cotton which he would liquidate. 

Mr. Hermesurcer. In this proviso where it says, “in accordance with 
sound commercial practice in conformity with such regulations,” 
normally it seems to me that there would be an “and” in there. Is 
the omission of that “and” an indication that these regulations must 

be drawn in conformity with sound commercial practice also ? 
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Mr. Bagnewi. I think maybe you have gotten a bit out of my field. 
What we had in mind by the insertion of this | language was there be 
a sort of indication of the type of regulations that w vill be drawn. The 
regulations will go beyond the det ails of how this is to be acquired 
and liquidated. The regulations will cover such matters as the type 
of report, or statement they must file with us. So I do not think the 
language is meant. to mean the regulations will be related solely to the 
details of acquisition and disposition. 

Mr. Hermeurcer. But do you interpret the language, Mr. Kauff- 
man, as requiring that where your regulations cover an area which is 
covered by a normal or sound commercial practice they must be drawn 
in conformity with that? 

Mr. Kaurrman. All operations would have to be in conformity 
with the Secretary’s hegelationn: As I mentioned a while ago, there 
is language here that is ‘proposed to be inserted and we have indicated 
that we would have no objection, and it is intended to be purely paren- 
thetical; in other words, descriptive of the type of regulations that 
the Secretary would promulgate. Of course, if it read “that the pur- 
chase must be made and liquidated in an orderly manner and in ac- 
cordance with sound commercial practice, and in conformity with the 
Secretary’s regulations, we would be right back where we were yes- 

terday. That is the fear that has been expressed regarding the possi- 
ble arbitrariness of regulations in the futures. Tt is tended 
purely explanatory. 

Mr. Bacneti. With or without that language, it would of course be 
our purpose to draw regulations that were in conformity with sound 
business practice. 

Mr. Garurnes. I wish that Mr. Henican would come forward and 


answer some questions. 

Now, Mr. Henican, at the close of yesterday’s session you submitted 
a brief, Explanation of Proposed Amendment. 

In that explanation you have given us the difference between specu- 
lative hedging and anticipatory hedging. 


STATEMENT OF J. P. HENICAN, NEW ORLEANS COTTON EXCHANGE, 
NEW ORLEANS, LA. 


Mr. Henican. Yes. 

Mr. Gatuines. I wish that you would explain the difference be- 
tween speculative hedging and anticipatory hedging. 

Mr. Henican. It might take me 2 years to do that, Mr. Congress- 
man. I do not think there is such a thing as speculative hedging. I 
think there is a speculative position, but there is no such thi ng as 
speculative hedging, in my dictionary. 

In anticipatory ‘hedging, the processor, or manufacturer, when he 
starts a season is actually short of his raw material, even though he 
has not a written fixed price sale, but a national organization that has 
been in business for many, many years is going to process and manu- 
facture a certain volume of raw material, so when he begins his sea- 
son, or his fiseal year, he is actually short a certain percent: iwe of raw 
material and this amendment is to allow him to acquire a percentage 
of his normal requirements—average requirements. 
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Mr. Gatrutnes. I just wonder whether or not the actual goods would 
have to be in being. 

Mr. Giaenaets do not think so. In this case that we quoted yes- 
terday with regard to the Corn Products Co., over a series of years 
their economists had a 5 percent error only in forecasting their annual 
requirements of raw material even though there were no sales made 
at the time the forecast was made, so I think it is possible in these 
large national organizations for either the vice president in charge 
of purchases, or the vice president in charge of sales, or the economist, 
or the board of directors to pretty well Tevecaal how much finished 
goods they are going to process and manufacture and distribute dur- 
ing the year. So, on that basis they can then estimate how much raw 
material they are going to have to acquire. 

Mr. Garuines. Can you not do that under the present law ? 

Mr. Henican. No, sir. 

Mr. Garuines. You cannot anticipate? 

Mr. Henican. No, sir. You must have a fixed commitment, a sales 

commitment. As Mr. Kauffman and Mr. Bagnell explained yesterday, 
you must have a fixed commitment to buy be ond a certain number 
of cotton contracts, or require a certain number of contracts in the 
futures market; otherwise it is considered a speculative position in 
the market, not a speculative hedge. I think a national organization 
that has been in business for a considerable period of time that has 
had that experience in the past knows the average they handle, as 
Mr. Kirby said, 200,000 bales of cotton a season. Unless we have a 
very deep depression in 1957, Dominion Textiles are going to process 
around 200,000 bales of cotton. Therefore, when they start in 1957 
‘they are actually short approximately 200,000 bales of cotton. They 
want the opportunity via it presents itself, even though they do 
not have a fixed sale on the opposite side, to take advantage of that 
opportunity, either in the futures market, or the spot market. They 
can do it in the spot market now, but they have not been able to do 
it in the futures market, which eliminated a certain amount of 
flexibility. 

Mr. Gaturnes. Just try to explain to a layman how this thing works. 

Mr. Henican. Let us go back to October 3, 1955, when we had a 
rather drastic decline in cotton prices. There is no use trying to decide 
why they declined, but they did. Cotton prices in the futures market 
were considerably below the Government loan at the lowest of the 
decline. Now, if you believe that the Government loan was going to ‘ 
continue, you had to assume that those prices would eventually come 
back to the Government loan, so therefore they were at a discount 
under what the largest buyer in the world would pay for cotton—the 
United States Government. 

Mr. Garutines. In dealing with those contracts, you would have to 
figure whether it was going to be 90 percent of parity of 8244 percent, 
or some other figure ? 

Mr. Henican. As far as this record goes, that had already been 
established and announced. The Department of Agriculture had al- 
ready announced a 90 percent support program as of September 1, 
which support pong was good for the balance of that season. 

Mr. Gaturnes. That is right. 
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Mr. Henican. So those facts were known. 

As I say, prices on the New York and New Orleans Cotton Ex- 
changes at the lowest of the decline, that temporary decline, were 
about 2 to 4 cent under the 90 percent support. 

Mr. Garuineos. For what month ? 

Mr. Henican. All months, practically all months. 

Now, why did they go down? Your opinion is as good as mine. 
I think they were trying to anticipate a change in the program and 
a change in conditions. 

Mr. Garurnes. What effect did that hove on the New Orleans Ex- 
change in transactions handled ? 

Mr. Henican. Let us go back to your question. If the cotton mill 
that processes say 200,000 bales had sales with no raw materials, it 
could under the present lay buy futures at that discount to cover its 
short position, and that would be a legitimate hedge, but assuming 
that it had no sales, it was prevented from taking advantage of that 
discount in price. There was no provision for an anticipatory hedge, 
but if this amendment had been in effect the cotton mill could have 
bought futures contracts at that discount under the Government loan 

rice in anticipation of the percentage of his requirements for the 
nalance of the season, and they could have taken advantage of that 
decline in price. 

Mr. Gaturines. What would that mean now to the producer of cot- 
ton and the stabilization of the price of cotton? 

Mr. Henican. I think, Mr. Gathings, had this provision been oper- 
ative at that time it would have been possible that we would not have 
had the decline to the extent we did at that time because those big 
orders for the account of anticipatory hedges would have been in the 
marketplace, and they might have prevented some of it, maybe not all 
of it, in my opinion. I personally contacted on those days—and there 
were 2 or 3 days of that decline—many mills, pointing out to them 
the cheapness in my mind of the futures contracts as compared to 
the Government loan. 

Mr. Gaturnes. As a matter of fact, you advised purchases? 

Mr. Henican. I advised purchases, but they said they could not 
enter into the purchases because they did not have a legitimate hedge. 
They had potting sold and therefore it would be a speculation on 
their part. However, if this amendment had been in effect I think 
that a fair percentage of those whom I contacted would have pur- 
chased contracts that day and would have offset some of the selling 
that developed and therefore would have tended to stabilize the price 
for the producer. 

_ olntme. Mr. Henican, what happened to spots on those 
days 

Mr. Henican. Spots went down, but not as much. 

Mr. McIntire. Did the mill owners move in and buy spots? 

Mr. Henican. I think that some did during that period, yes. 

Do not forget, we are trading in futures contracts that try to dis- 
count what is going to happen in the future, so therefore they are prob- 
ably more sensitive to developments in the future than the immediate 
spot cotton price is. 

There was a question asked of Mr. Kauffman about initiation and 
liquidation of these positions. We who are executives of exchanges 
want the positions to be initiated and also liquidated in as orderly 
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and in as businesslike manner as possible, because we are very con- 
scious of the fact that when then there are unusual fluctuations we 
are subject, to public criticism, congressional criticism, and we want 
these positions to be entered into and liquidated in as sound a manner 
as possible. We at the exchanges are going to see to it, or attempt to 
see to it, that is done. 

Mr. Garuines. What kind of requirements does the New Orleans 
Board of Trade set up for those traders who go on your board and 
do business? What do you have? How do you become a member? 
How are you going to operate in the New Orleans Exchange ¢ 

Mr. Henican. How do you become a member of the New Orleans 
Cotton Exchange? 

Mr. Garuines. Yes. 

Mr. Henican. We require an application for membership, a formal 
written application to become a member. The candidate appears 
before the membership committee and he must meet certain financial 
requirements. 

Mr. Garurnes. That is what I am getting at. 

Mr. Henican. The application is screened by the membership com- 
mittee through the usual banking circles, credit information bureaus, 
and so forth. The application must be endorsed and approved by two 
members in good standing who also appear before the membership 
committee to verify the financial and moral integrity of the applicant. 

Mr. Gatuines. How often does your membership committee change 
in its composition ? 

Mr. Henican. I think most of the exchanges operate in the same 
way. We try to have overlapping members of the committee so that 
the policy and the program and the custom and the habits are con- 
tinued for 25 or 50 years. 

Mr. Gatutnes. Do you get a Dun & Bradstreet report on these 
applicants ? 

Mr. Henican. We get a Dun & Bradstreet report, a banking report, 
and a recommendation from 2 or 3 outstanding people in the cotton 
industry from their own community. For example, if a man is mak- 
ing an application from Memphis and Dallas, we communicate with 
members of our exchange in the Dallas cotton market and ask their 
opinion of the candidate. We try to maintain very high ethics and 
standards in the institutions. 

Mr. Garurines. You know these people. You are going to know 
whom you are dealing with ? 

Mr. Henican. That is pretty much of an unwritten rule of our 
exchange, though it is not in the books. The two individuals who 
endorse the applicant or the application of the new member, it is 
presumed, know. One of the questions that the chairman of the mem- 
bership committee asks the endorser is, “How long have you known 
this candidate?” 

Mr. Garutnes. How many actual members do you have? 

Mr. Henican. We have 355 members in the New Orleans Cotton 
Exchange. 

Mr. Garurnes. How many did you have 10 years ago? 

Mr. Henican. About 400. 

Mr. Garuines. Your requirements are more strict or stringent ? 

_Mr. Henican. No, sir; they are approximately the same. We are 
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trying to maintain the same high standards. The membership has 
gone down on the New York Cotton Exc hange as well as on the New 
Orleans Cotton Exchange because we have not had the volume of 
business due to the interference of the Government loan programs. 
We are in a squeeze. 

Mr. Garuines. If you get this legislation passed it is going to 
broaden out operations and you will get more business # 

Mr. Henican. We hope that it might lead to some broadening in 
the market place ; yes. 

Mr. Garuines. What does a seat cost now / 

Mr. Henican. In the New Orleans Cotton Exchange we have no 

seats. We are a corporation just like General Motors. When you join 
the New Orleans Cotton Exchange you must own a share of stock in 
the corporation. 

Mr. Garurnes. One share / 

Mr. Henican. Yes. 

Mr. Gatuines. How much is it ? 

Mr. Henican. The market value on that stock now is about $800. 
That gives you a share in all the assets of the corporation. The assets 
of the corporation consist of the building with no mortgage on it and 
cash in the bank. 

Mr. Gatruines. How often do you change your members on the board 
of directors ¢ 

Mr. Henican. Usually every 2 years. It has been customary to elect 
a president and a board of director for 2 years, 1 year, and a continua- 
tion for the second year if they behave. There is still an overlapping. 

Mr. Garnines. You have sort of a closed fraternity; do you not / 

Mr. Henican. No, sir. 

Mr. Garuincs. How many applications do you ordinarily receive in 
the course of a year ? 

Mr. Henican. I am not posted on that figure. I can tell you what 
the record has been since the Ist of December when I took office as 
president of the exchange. We have had 8 new members and we have 
had 4 resignations of members since the Ist of December 1955. 

Mr. Garuines. Have you ever expelled a member because of his bad 
financial standing or for any other reason / 

Mr. Henican. For bad financial standing and bad business prac- 
tice, attempting to manipulate markets, manipulate prices; anything 
they may have done that is not a good business practice. Yes; we have. 

Mr. Garures. Under your charter just how is he expelled ¢ 

Mr. Henican. I think that it is pretty well spelled out. We have 
what we call a business conduct committee that supervises the conduct 
of the members. If there is a charge made by a member that someone 
is not conducting himself with proper ethics, the business conduct com- 
mittee considers it. The member charged has the right of appeal and 
then he has further recourse to the board of directors. 

Mr. McIntire. All trading on the floor must be performed by mem- 
ber of the exchange / 

Mr. Henican. At public outcry. 

Mr. McIntire. They operate on their own behalf as trading mem- 
bers, representing customers in the capacity of a broker? 

Mr. Henican. Yes. There are 2 or 3 categories of members, those 
whom we call ring traders, who trade for their own account in or out; 
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then there are also those who arbitrate between the various markets, 
that is, if the price is out of line in Liverpool, Bombay, or New York 
as compared to New Orleans, and then deans are those who perform 
dual functions ae customers and trading for their own 
accounts, and in the event of my own firm, Merrill, Lynch, we only 
handle customers’ accounts. We act exclusively as brokers. We do 
not take any position for our own account. 

Mr. McIntire. Do the rules require that all margins and every- 
thing must be paid on the date of the transaction, or what lines of 
credit are extended to participating members ? 

Mr. Henican. Not only participating members, but under our rules, 
brokers are also allowed to extend a credit accommodation up to 
$10,000 based on $5 per bale against legitimate hedge transactions, 
and in extending credit we require what we call a hedge certificate, 
that is, from the principal, stating any contracts that I enter in the 
market through you represent legitimate hedge transactions, but for 
Bill Brown, or Joe Smith, speculator, who may be an attorney or a 
doctor, he must deposit original margins within a reasonable time. 

Mr. Molwrma. What is interpreted by the board as a “reasonable 
time” ‘ 

Mr. Henican. They say that a reasonable time is by the close of 
the market the next afternoon. 

Mr. McIntire. In other words, the following day ? 

Mr. Henican. The next afternoon, yes. 

Mr. McIntiee. If that happens to be the last day of the week, it 
would be on the next opening day! 

Mr. Henican. Monday. In addition to that, we have just recently 
passed rules stating that he must make margin funds readily avail- 
able. We have a practice that developed whereby they would mail 
a check from a very distant point and it would not reach us for 2 or 
3 days. It would be on a local bank and when we sent it back for 
collection it would take 2 or 3 more days, but now we say that they 
have to make funds readily available and within a reasonable time. 

Mr. McIntire. Your trading rules do permit one to come in in the 
morning and trade all day and close out at night without putting up 
anv money. 

Mr. Hentcan. Not necessarily. 

Mr. McIntire. Not necessarily, but is that permitted to be done? 

Mr. Henican. Yes. I think some brokers do it. Idonotdoit. It 
depends upon the financial responsibility of the individual. In your 
case, you do not have to put it up right away and you can give it 
to me this afternoon. But in my case, I put it up ahead of time. My 
financial condition is not as as yours. 

Mr. McInrtee. I think the record should show that I do not trade. 

Mr. Hentoan. O. K., sir. 

Mr. Gatutnes. Now, the exchange is well fitted and able to handle 
these credit transactions? 

Mr. Hentoan. Credit is a question of each individual broker, not 
the exchange. 

Mr. Gaturnes. Let me ask you this: What regulations, if any, of 
the Department would cover credit transactions? 

Mr. Henican. Of the Department of Agriculture? 

Mr. Garutnes. Yes. 
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Mr. Henican. I think they have no regulations covering credit. 
That is an exchange matter. 

Mr. Garuines. Solely an exchange matter, and as far as I know 
it never has been questioned. 

Mr. Henican. I think so. Three or four years ago there was an 
attempt. Somebody threw a bill in the hopper to give the CEA con- 
trol over margins as credit, but it was thrown out. I recall coming 
here and testifying against it. 

Mr. McIntire. On that point, you were dealing with two different 
things, you were dealing with margins and you were dealing with 
credit, 

Mr. Henican. Yes. 

Mr. McIntire. And the bill that you referred to permitted the CEA 
to regulate margins as well as credit ? 

Mr. Henican. Right. Mr. Kauffman and Mr. Bagnell can answer 
that. 

Mr. Kavurrman. Mr. Chairman, the Commodity Exchange Act con- 
fers no authority whatever with respect to margin requirements. The 
only point at which the Commodity Exchange Act confers any juris- 
diction with respect to margins is after they are deposited with the 
broker. The statute requires that the Seaien must treat the deal 
with the customer’s funds and equities as belonging to the customer, 
he may not commingle them with his own funds, and he must use 
the funds deposited by customers for the benefit of the customers and 
not for the purpose of extending credit to customer B. But as to the 
amount of margin that is deposited, the statute is silent and confers no 
jurisdiction whatever. 

Mr. Garurnes. That is not being considered here at all, and I do 
not want to raise the issue. I just wanted to get Mr. Henican’s view. 

Mr. Hentoan. I agree with the statement you made yesterday that 
Mr. Kauffman and Mr. Bagnell and the personnel at the CEA had 
done an outstanding job. They have been very cooperative with the 
exchange. I would have been satisfied with the language they pro- 
posed yesterday if they would be in for life. We do not know who 
is going to follow them and how the man who follows is going to in- 
terpret it, and we want that slightly clearer explanation to satisfy 
some of the people who feel the same way about it. If we could be 
assured that these gentlemen would be the heads of the CEA as long 
as I am alive, I would be satisfied to take it out. Exchanges can oper- 
ate with them and have operated with them, and as far as I am per- 
sonally concerned, we want them there. 

Mr. Garutines. Thank you. I read your explanation of the pro- 
posed amendment. I wonder if you would, in different language, 
give us an explanation in a few words. 

Mr. Hentcan. I thought that I pretty well covered it before. It 
would be much easier if you could ask the questions. 

Mr. Garurnes. I wish that you would explain to the committee’ 
just what benefits would accrue with respect to income taxes if an- 
ticipatory hedges are permitted as contained in this amendment. 

Mr, Faweay Mr. Gathings, I think the courts have pretty con- 


sistently ruled that the monetary results from a legitimate hedge trans- 
action represent ordinary income and expense, but they have also 
ruled that the results from a speculative position in the market repre- 
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sent a capital transaction, so a processor, or manufacturer that has a 
speculative position in the market really has 2 accounting systems, 
1 for capital gains or losses and 1 for ordinary income and expense. 
As Mr. Emmert said yesterday, by eliminating that speculative result, 
or the capital gain result, and recognizing it is ordinary income or ex- 
pense, it would either reduce the cost or increase the cost of his raw 
cotton. They think it will reduce the cost of his raw cotton by so 
handling it that way, and that is one of the reasons why on October 
3, 1955, some of the people that I personally contacted did not want to 
buy contracts at tlat time, even though the price appeared very at- 
tractive, because they would say, “This is a speculation.” That would 
be a capital gain or loss as far as their accounting was concerned. It 
is not ordinary income and expense as the courts have recognized the 
results of a legitimate hedge transaction. 

Mr. Garuines. I wonder what the Bureau of Internal Revenue 
would think about this matter? What would be your view on that ¢ 

Mr. Hentoan. I do not think we have consulted with them on it. 
What do you think, Frank ? 

Mr. Gathings asked whether the Internal Revenue Bureau has been 
consulted about this amendment, and what they think of it. 

Mr, Knewx. Well, I think that is a confusion we are trying to avoid 
rather than an evasion. 

Mr. Henican. Mr. Gathings, I will make this observation: In all 
the tax decisions I have heard about as far as the commodity futures 
markets are concerned, the judge has gone right back to the Commodity 
Exchange Act for his answer to the question, 

In other words, in this Corn Products case that we quoted yester- 
day, they quoted the definition of a hedge and said that it was not a 
hedge—that it was an anticipatory hedge which is not recognized 
in the act, and then they even quoted the definition of a hedge that 
came right out of the act itself. 

If the act is amended to include this, I think the Internal Revenue 
Bureau will recognize it because, as I say, in all the tax cases that I 
have read that have to do with losses from commodity market activi- 
ties, the judge has referred to the Commodity Exchange Act for his 
answer. 

Mr. Garutnes. Let us get back to the operation of the Exchange. 
What are the benefits of a binding futures contract to a manufacturer ? 
I wonder if you would give us in a few words just what would be the 
benefits which would accrue. 

Mr. Henican. Mr. Gathings, it only covers a processor and a manu- 
facturer. 

Mr. Garuines. Yes. 

Mr. Henican. It allows him to anticipate his normal or average sea- 
son’s requirements for raw materials. The other three categories are: 
not involved in this at all. 

Mr. Garuines. The testimony yesterday was to the effect. that 





Mr. Hentcan. We think that because the processor and manufac- 
turers are allowed to acquire these contracts in anticipation of the raw 
material which they need that it will indirectly help the others by 
stabilizing the price, but the other three categories will not be able to 
use it under this amendment and buy those goods. 

Mr. Garurnes. I believe it was stated yesterday that various seg- 
ments of the cotton industry are interested in buying futures. 
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Mr. Henican. No, sir. 

Mr. Garuines. Is not that right? 

Mr. Henican. No, sir; only the processors and manufacturers. 

Mr. Garurnes. I thought that was in the record yesterday. 

Mr. Henican. Yes, sir; that is right. 

Mr. McIntire. Iam not sure that I have this clearly in mind. With- 
out this legislation the average mill manager is faced with the fact 
that he can go into the market and purchase up to 30,000 bales of 
cotton and in any purchases beyond that it has to be shown that he 
has sales or else it is considered speculative ¢ 

Mr. Henican. Yes, sir. 

Mr. McIntire. Now, if they want to go beyond that, they are per- 
fectly at liberty to go to the spot market and buy as much cotton as 
they want ? 

Mr. Henican. Yes, sir. 

Mr. McIntire. But a large user of cotton, if he considers going into 
the spot market to cover his needs to any substantial degree, finds him- 
self faced with the problem of dealing with holders of cotton who may 
not want to deal in the quantities which that manufacturer normally 
wishes to deal with on the spot market ? 

Mr. Henican. Yes, sir. 

Mr. McIntire. If he were to press for that position in the actual 
purchase on the spot market, he would likely be required to divide 
his total desire for purchase into a number of transactions with a 
number of individual holders of cotton in order to avoid what might 
be a premium if he were to place that order with one substantial 
holder who did not want to sell that much cotton ? 

Mr. Henican. Yes, sir. 

Mr. McInrtre. This legislation would provide a vehicle of relief 
for him in that situation wherein he could move in on the futures and 
accomplish that same objective and thereby naturally improve the 
transactions on the futures board in which you are interested; and 
he would also provide for himself a vehicle for avoiding the situation 
of paying premiums to cover himself on the spot market. Is that about 
what it would be ? 

Mr. Henican. Mr. McIntire, you made a misstatement. You said 
you did not understand it. I do not see how I could describe it more 
perfectly. It is absolutely perfect. 

Mr. Garutnes. Off the record. 

( Discussion off the record.) 

Mr. Garurnes. Mr. Henican, I wonder if you would not follow 
through on a transaction which will furnish to us some additional 
information on this matter? I would like to have you take a hypo- 
thetical case and show us just how it is going to work out as well as 
when liquidations will take effect. I wish you would explain that. 

Mr. Henican. Mr. Gathings, I am now thinking in terms of Mr. 
Kirby’s statement of yesterday to the subcommittee. I think he had 
made a very good explanation to the committee. For instance, a board 
of directors of a cotton mill decides that they are going to process 
through the next year 200,000 bales of cotton and they decide that 
the goods market is going to be such and the textile markets are going 
to be such that they can afford to pay 30 cents a pound for their raw 
material. Therefore, they instruct Mr. Kirby that as soon as possible, 
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or when market conditions will justify it, to buy 200,000 bales of 
cotton at 30 cents, or lower. 

The mill buyer, Mr. Kirby, immediately gets busy and contacts all 
his sources of supply—the merchants, Mr. Poage, of Dallas, Houston 
or Muleshoe, or any place else like that—and he buys some spot cotton 
but he only buys a very small percentage of the 200,000 bales. 

In the meantime the futures market is at or below 30 cents. So, 
in order to cover himself he buys futures contracts up to whatever is 
allowed under the law with the purpose of hedging his price. In 
other words, the directors have said to him, “We think the goods 
markets are going to be such that we can buy raw cotton, process it 
and make a profit on the basis of 30 cents a pound.” However, when 
he buys a futures contract, that is done with the intent of eventually 
converting those futures contracts into spot cotton. 

After the contracts are acquired, Mr. Kirby is still contacting all 
the merchants, bankers, and f. 0. b. people, as well as producers in 
the State of Texas, and is looking for the specific quality of cotton that 
he wants. Hence, if he acquires that quality of cotton, he liquidates 
the equivalent in the futures market. 

I do not think it is going to be possible for that processor or manu- 
facturer to buy 100,000 len of cotton in any one spot, not even from 
our mutual friends, Mr. Poage, the Anderson-Clayton Co., except at a 
premium. So he looks around and he buys it from several or many 
smtll merchants, shippers, farmers, and so on and so forth, in medium- 
sized lots. 

As I say, if he acquires that, he then liquidates his futures. 

I cannot believe in this ghost in the closet that it is going to be reck- 
lessly dumped. I cannot believe that 100,000 bales of futures is going 
to be recklessly dumped on the market, which have been previously 
acquired, because that would defeat the entire purpose of the transac- 
tion, in my opinion, and that it, therefore, is going to be done in this 
orderly manner. 

As these small blocks are acquired, what he needs, the futures will 
be liquidated in an orderly manner. 

Mr. Garuines. But only a small percentage of these contracts will 
take delivery; is that right? 

Mr. Henican. Yes; because with regard to unfilled futures con- 
tracts, a group of men a hundred years ago got together and evolved 
the best method of doing business to the effect that these contracts 
were going to be consummated at a future time, and the situation has 
been substantially the same through this 100 years. There have been 
refinements but it is perfectly obvious that I as a buyer cannot buy one 
grade and one staple or one quality of wheat, or one quality of corn 
or any other commodity, because nature may not have given us that 
quality during that growth year. 

However, as these qualities evolve, they are allowed delivery on a 
range of grades and staples or a range of quality so there would not 
be a squeeze, and so that there would not be an undue manipulation 
of prices. Those ranges of quality are deliverable, but it is perfectly 
obvious that if I have in mind a particular quality it is possible that 
it will not be delivered because it is not convenient for the seller to 
deliver it. He may not have that particular quality, and that particu- 
lar quantity might not have been produced that particular year. But 
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it is done on the basis of premiums and discounts. The best quality 
or the better quality are deliverable at a premium, and a lower quality 
at a discount. 

Mr. Poage. I dislike having to start this class back in the third 
grade, but I probably need to do it if I am going to keep up with 
what you gentlemen are doing. 

I am just wondering if you will not take this fellow who is going 
to buy 100,000 bales of cotton and go through the entire procedure / 
Of course he is buying a lot of cotton. 

Mr. Henican. Well he consumes on the average in excess of 200,000 
bales. 

Mr. Poace. Not many of them do that. 

Mr. Henican. We decided yesterday there was in excess of 100 
mills which consumed in excess of 30,000 bales a year. 

Mr. Poace. Let us take the 100,000 bales of cotton which he is going 
to buy and follow through for me and tell me just what he does. 

Assume that he goes out today and buys on the futures market. 
Does he buy it for delivery all in the same month ? 

Mr. Henican. I do not think so. I do not think that would be a 
businesslike basis on which to do it. He is going to consume the 200,- 
000 bales in probably equal monthly quantities over a 12-month period. 
So, he would seatter his purchases through, let us say, October, No- 
vember, March, May and July, probably in equal amounts. 

Mr. Poace. Let us assume that he has to have some cotton to go to 
work on and that he has to buy spots of the quality which he wants. 
Of aourm, when he buys these futures, he just buys cotton, as I under- 
stand it. 

Mr. Henican. He pays his price. That is what it amounts to. 

Mr. Poace. I understand that. In other words, he buys at 30 cents 
and it is probably on a 154, Middling basis? 

Mr. Henican. That is right. 

Mr. Poace. But if he wants an inch and an eighth, he pays the 
premium on that? 

Mr. Henican. Pardon mea second. You are familiar with the fact 
that beginning with the new season market positions in cotton con- 
tracts would change the contracts. 

Mr. Poace. Whatever the basis is, if he wants something better, he 
pays that premium for it; does he not? 

r. Henican. Yes, sir. 

Mr. Poace. That is, if they deliver him something better. In other 
words, he does not have any choice over what he gets ? 

Mr. Henican. Yes, sir. 

Mr. Poace. He gets whatever they deliver. 

Mr. Henican. Within a range as prescribed in the contract. 

Mr. Poage. In a prescribed range, and within the differentials that 
are prescribed ? 

r. Henican. Yes, sir. 

Mr. Poace. But he has no choice as to what. they deliver and they 
deliver whatever they want to. 

Mr. Henican. That is right. 

Mr. Poace. That, of course, is one good reason why he would not 
want to take delivery on that contract, because it may not be some- 
thing which he can use. 





COTTON FUTURES CONTRACTS 


Mr. Henican. Yes, sir. 

Mr. Poace. Then, he might want short staple. He might want seven- 
eighths, and get the benefit of the price on it. 

Mr. Henican. He might want other factors, too, which do not show 
up in the contract, such as microair and other characteristics of the 
cotton, as well as textile characteristic s, and so on and so forth. 

Mr. Poacr. So he would go out and try to buy the cotton he wants, 
and he probably cannot buy it in any sizeable blocks, as you pointed 
out. 

Mr. Henican. Yes. 

Mr. Poage. In other words, he would find a thousand bales of cotten 
at Muleshoe that he wants, and he would buy that cotton and let us 
assume he has to pay something more than 30 cents for that cotton 
next week. Let us further assume that he is buying 1-inch cotton, and 
he is buying Middling. He would have to pay about 34 cents for 
that; would he not ? 

Mr. Hentcan. What grades or staple did you say ? 

Mr. Poacr. I said 1-inch Middling. 

Mr. Henican. It is about 155 pointe-—-1. 5 cents—or 31.5. 

Mr. Poace. It would not be at 33 cents? 

Mr. Henican. Yes, sir. 

Mr. Poace. In other words, he has to pay 33 cents for that ? 

Mr. Henican. 31.5 cents. 

Mr. Poace. Yes. 

Mr. Henican. That is, under the present differentials. 

Mr. Poacer. He has to pay 31.5 cents on that. Now, how does that 
hedge help him on that ? 

Mr. Henican. Well, obviously, it would not help him. So, there- 
fore, he would not buy his futures at 30 cents. He would wait until 
they got to 29 cents, or to 28.5 cents. 

Mr. Poaar. Well, he waits, but he does not have his hedge if he 
waits. 

Mr. Henican. That is right. He would not enter into the position 
under those circumstances, and I think that is one of the controlling 
factors in the orderly manner in which these positions are going to be 
handled. 

Mr. Poace. Well, that is where you get me. You say he would not 
have to take a position. What do you mean? 

Understand, I have never traded in this stuff, and I do not know 
anything about it, except what I hear. 

Mr. Hentcan. I think Mr. McIntire can explain it better than I 
can. That is the reason I have not believed in this ghost in the 
closet, because let us there go back to my original premise and that was 
to the effect that the board of directors told him that they could use 
200,000 bales of cotton profitably next year, provided those raw ma- 
terials could be acquired at 30 cents. Then that mill buyer is going 
to use his very best efforts to buy that cotton at 30 cents a pound, and 
he is not going into the transaction until he can average about that 
price. 

He is not recklessly going in and buy futures if the future price is 
above that level. Later the board of directors may change their mind 
and realize that cotton is not going to be available at 30 cents and say 
“go ahead and pay 32 cents for it,” but he is not going to recklessly 
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buy a lot of futures contracts when they have indicated to him that 
they are going to make a profit based on approximately buying the 
raw material at 30 cents a pound. 

Mr. Poacs. They are talking about 30 cents a pound cost to them 
for the grade of cotton they want ? 

Mr. Henican. That is right. 

Mr. Poacr. He does not go out and buy futures, then, at 30 cents 
a pound ¢ 

Mr. Henican. No; he does not. He would buy them at 29.5 or 28.5 
under this proposal. 

Mr. Poacr. Allright. Now, let us assume that he is able to buy and, 
of course, if he was able to buy any, I guess he would buy the whole 
200,000 bales, would he not, on the futures market ? 

Mr. Henican. He probably would. I would imagine, however, he 
would now be able to pick up some spot cotton under those circum- 
stances. So, he would not have to buy the entire 200,000 bales, but 
assuming he did not, he would probably buy all his futures 

Mr. Poser. What I am trying to do is to follow it on through, and 
see just what he does. He does not actually buy the 200,000 bales of 
cotton on the futures market. He probably only buys a part of that? 

Mr. Henican. That is right. 

Mr. Poace. What would he buy, or what would we expect him to 


buy ? 

Mr. Henican. That is going to be covered by this last sentence in the 
proposed amendment: “In conformity with the regulations as the 
Secretary may prescribe.” We do not know what that is as yet. We 
have discussed a percentage of his normal season’s requirement with 
Mr. Bagnell and Mr. Kaufman and they, just thinking out loud, have 
indicated it might be 50 percent. under certain conditions, and 40 per- 
cent under other conditions. I do not think that under any set of cir- 
cumstances we would want a position of 100 percent coverage. Yet, 
on the other had, a smaller operation—say for instance a mill that 
produces or processes only 20,000 bales or 15,000 bales—the situation 
would be different. 

Mr. Poace. He is not affected by this bill anyway, is he? 

Mr. Henican. Yes; I think he 1s. 

Mr. Poage. I thought someone said he could buy 30,000 bales. 

Mr. Henican. That is right, but that is a speculative position, and 
we want to take it out of a speculative position because of the tax re- 
sult. Such a mill with, say, a small consumption logically would not 
unduly affect prices either up or down. I can see no reason why he 
cannot buy 100 percent of his season’s requirements. 

Mr. Poage. I understand this 30,000-bale deal, but if he bought more 
than 30,000 bales it is not considered speculative; is it? 

Mr. McIntire. It is considered a speculative position. 

Mr. Poacr. Please understand, gentlemen, that I just walked in 
and I do not know this background information. Therefore, some- 
one has to tell me about it. 

Mr. Henican. Mr. Poage, according to the Commodity Exchange 
Act, a hedge is defined as a long future against a fixed sale or firm 
sale or a short future against active ownership. Those are what they 
call bona fide hedges in the act, and any contracts over that are con- 
sidered speculative positions either long or short. 

Speculative positions are limited to 30,000 bales maximum, 
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Mr. Poace. You cannot have more than 30,000 bales of speculative 
cotton; is that right? 

Mr. Henican. That is correct. It is possible that a mill could have 
100,000 bales long, and the equivalent of 100,000 bales sold in the 
form of processed goods ; but beyond that, under the present act, he can 
also own 30,000 bales on a speculative position. 

Mr. Poace. This would allow him to own more than 30,000 bales? 

Mr. Henican. This would allow them to own a percentage of what 
they have normally processed over a series of years. 

Mr. Poace. When you say “a percentage” what percentage do you 
have in mind ¢ 

Mr. Henican. That is what the CEA is going to tell us, or what 
they think is sound. What is the word, there? It is a sound commer- 
cial practice. 

Mr. Poace. But except for that, if the man had 200,000 bales which 
be expected to use, he could buy that now under the present law, and 
that is not a speculative position ? 

Mr. Hentcan. If he has something sold against it; no, sir. 

Mr. Poace. Then he can turn around and except for that proviso, 
if the Department imposed any limitation, he could go ahead and 
buy another 200,000 bales without having anything sold ¢ 

Mr. Henican. No, sir. 

Mr. Poace. He could not do that without having anything sold 
against the 200,000 bales ? 

Mr. Henican. No, sir. Do you mean under this proposal? 

Mr. Poacer. That is right. 

Mr. Henican. Well, I do not think so. I do not think the Depart- 
ment is going to allow that. 

Mr. Poace. I understand, but I said except for that provision, and 
unless the Department acted, he could under this bill buy another 
200,000 bales without its being called speculative; is that right? 

Mr. Henican. Yes; if the maximum coverage is allowed, that 
would be correct. 

Mr. Gatutnes. However, as the situation exists now, one cannot 
have but 30,000 bales ? 

Mr. Henican. That is right. 

Mr. Garurnes. That is at any one time? 

Mr. Henican. Over and beyond your bona fide hedges; that is 
correct. 

Mr. Poace. You cannot have more than 30,000 bales without being 
in a speculative position ? 

Mr. Henican. That is right. 

Mr. Poace. You can have more than 30,000 bales; can you not? 

Mr. Henican. No; only if you have some offsetting transactions, 
Mr. Poage. 

Mr. Poacr. You mean you cannot buy but 30,000 bales and remain 
outside of the speculative position ? 

Mr. Henican. That is right. 

Mr. Poace. Then, it is not like I stated, the matter, a minute ago. 
I think I was wrong. I said that he could buy under this proposal 
200,000 bales and he could buy 200,000 bales against his sales here if 
he had to, and then he could buy another 200,000 bales and still would 
not be in a speculative position. However, he would, in fact, be in a 
speculative position in the second 200,000 bales? 








COTTON FUTURES CONTRACTS 55 


Mr. Henican. I donot think so. 

Mr. Poacs. That is what I want to get straight. What difference 
does it make if he is not going to be in a speculative position because 
the 30,000 bales merely relates to the limit of speculative cotton he can 
hold; does it not ? 

Mr. Henican. May I ask you a couple of questions? 

Mr. Poags. Surely. 

Mr. Henican. Do you think that such an organization as the Dan 
River Mills is going to continue in business ? 

Mr. Poace. | assume they will. 

Mr. Henican. They have been in business for a long period of time; 
have they not ? 

Mr. Poage. Yes. 

Mr. Henican. On the average they have processed, say, for the last 
25 years, 200,000 bales of cotton. 

Mr. McIntire. That is, 200,000 bales of cotton per year. 

Mr. Henican. 200,000 bales of cotton per season. Is it not normal to 
expect that if we do not have a severe depression or adverse economic 
conditions that during 1957 they will process around 200,000 bales of 
cotton? That has been their experience for, say, 20 years, and they 
should do it again next year. 

When they start that season, they are actually short 200,000 bales of 
cotton on a normal expectation or the anticipation of the goods which 
they are going to process. So, by buying that additional 200,000 bales 
that you mentioned, I do not think it would constitute speculation. I 
think they are merely insuring their price against that which they 
anticipated producing based upon sound facts and sound records. 

Mr. Poacr. What I have said—and I want to go back over it again 
because I am not sure now whether I was right or wrong, because I am 
more confused now than I was when I started—was in an effort to get 
this clear in my mind. Let us assume that the Dan River Mills has 
succeeded in selling the equivalent of 200,000 bales of cotton. 

Mr. Henican. Yes, sir. 

Mr. Poace. That is, they have contracts for their goods to that 
extent. 

Mr. Henican. Yes, sir. 

Mr. Poacr. They go ahead and buy 200,000 bales, as I understand 
it, on the futures market, and that is not speculative ¢ 

Mr. Henican. Totally exempt. 

Mr. Poace. That is right. I understand that, but as I understand 
it under this proposal if we leave out the proviso or if we assume that 
the Department is not going to act on it, Dan River Mills can turn 
around and buy another 200,000 bales, which makes 400,000 bales, and 
that is not speculative either? Is that right? 

Mr. Henican. In my opinion under the circumstances we are dis- 
cussing, and if I understand them correctly, in my opinion it is not 
speculation, because that second 200,000 bales is bought against what 
they anticipate processing during 1957 based on what they have done 
for the past 25 years, and they bought those contracts to insure the 
price level. 

Mr. Poace. I do not understand that, because they have already 
sold the 200,000 bales and they have contracts to sell another 200,000 
bales because that is what they anticipate processing. 

Mr. Henican. Yes, sir. 
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Mr. Poacer. Obviously, that is not speculative, and we understand 
that, but then, as I understand it, this second 200,000 bales which they 
could buy under the terms of this proposal would be declared not to 
be speculative under the terms of this bill. 

I do not see how you can attribute to it the speculation feature 
when you already have contracts to sell it. That would mean they 
would have to raise their position to 400,000 bales of goods or the 
equivalent of 400,000 bales of cloth. 

Mr. Henican. Let me say this: I misunderstood your question. You 
were a little bit too much ahead of me. I am just a country boy, as 
you know. You were ahead of me. You put both transactions into 
one. I see it now. You put both the transactions into 1 year. 

Mr. Poace. Yes. 

Mr. Henican. That would be prevented, in my opinion, because I 
am pretty certain, or I am reasonably certain, that the CEA is going 
to set down proposals or rules whereby you have to show a necessity 
for it, and there is no necessity for the second 200,000 bales in 1957, 
and therefore that would be prevented. 

Is that a fair answer? 

Mr. Kaurrman. I believe the answer is that that anticipated re- 
quirement would already have been filled by the purchase of 200,000 
bales, 

Mr. Henican. That is correct. 

Mr. Poace. It would seem that way to me. 

Mr. Henican. That is correct. There would be no necessity for the 
second 200,000 bales and, therefore, they would not be allowed to 
purchase the second 200,000 bales in 1957, let us say, or in the same 
year. 

" Mr. Poage. But that would depend upon the order which is issued 
by the Department; would it not? 

I mean as far as this bill is concerned, they could buy the second 
200,000 bales if there was not any order prohibiting it ? 

Mr. Henican. No, sir. 

Mr. Poace. They could not? 

Mr. Henican. No, sir. 

Mr. Poace. I was just reading this proposed amendment—— 

Mr. Henican. Mr. Poage, may I refer you to the wording in section 
(c) there? 

Mr. Poace. Are you looking at the printed bill, or this last one? 

Mr. Henican. This last one. Under section (c) in the third para- 
graph, the first word in the third line is “shall not exceed production 
unfilled.” 

In the proposal that you made has anticipated requirements had 
already been filled. Therefore, the second purchase would be out of 
order. 

Mr. Poage. I suppose that is right. 

Mr. Henican. That is right; 1t would be out of order. In your 
case he sold on the average 200,000 bales, and he bought his 200,000 
bales as futures, and he is finished for that year. He has no more 
unfilled requirements. 

Mr. Poacer. All right. 

Mr. McInviee. Mr. Chairman, I have one further question: I 
think, perhaps, the record ought to show what effect the placing of an 
anticipatory hedge would have under the 30,000-bale limit. What 
is your understanding of this legislation, Mr. Henican, if, for instance, 
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I were a small mill operator? Could I purchase my anticipated needs 
and have it classified, or have it defined for tax purposes if 1 were oper- 
ating under the 30,000-bale limitation, as is contained in the regula- 
tions now ¢ 

I take it from what you have said that there is no thought that there 
would be some different interpretation for tax purposes on an antici- 
patory hedge as contrasted with a speculative hedge. 

All of our conversation yesterday and today has dealt largely 
with those transactions which are above the 20,000-bale limit. I think 
perhaps the record will indicate at this point that that was where 
an anticipatory hedge started, and that, up to the 30,000, if a mill 
manager were buying in excess of his firm’s sales that for the record 
it ought to show whether under 30,000 it would be defined as an antici- 
patory hedge, or whether you were speculative at the 30,000 and be- 
yond that point you can come into the definition of an anticipatory 
hedge? 

Mr. Henican. I do not know. That is a very interesting question, 
of course, and it is a question that, frankly, I do not have the answer 
for. I would like Mr. Bagnell to answer it. 

Mr. Baene tt. I believe, sir, that this proposal comes in section (c) 
under 4 (a). You have 2 other forms of hedges, 1 being growers’ 
hedge. You have under (a) the amount of such commodity such 
person is raising. 

Mr. McIntire. What page are you on? 

Mr. Baeneti. Page 5 of the act. 

Mr. McIntire. I have the same thing. 

Mr. Baaeneti. Halfway down the page is paragraph (a). Then 
you have paragraph (4) which covers another form of hedge, and 
now you bring in here paragraph (c). 

Mr. McIntire. All right. What is your thought as to the inter- 
pretation on that point ? 

Mr. Baenetu. My thought is that that would take the same form 
and start figuring it exactly the same as those other forms of hedges 
from zero on up but not from 30,000 on up. In other words, a grower 
is allowed a hedge. There is no limitation on it. It is regarded as 
a hedge against his growing crop. 

Mr. McIntire. Yes, sir; that is right. 

Mr. Baenetyi. Then you have your second form, and now you take 
on this. I would assume that if a man in the category you men- 
tioned—let us: y he needed 15,000 bales. 

Mr. McIntire. Yes. 

Mr. Baenetu. Heretofore he would not be in violation of the CEA 
if he were under the 30,000 line. Now anything he did would be 
regarded as a bona fide hedge. At that time it might be regarded as 
a speculation. 

Mr. McIntire. Well, then, to rephrase that in my own words, do I 
understand correctly that, under existing regulations, a purchase of 
less than 30,000 can be made and described as a hedge unless there are 
firm transactions against that? 

Mr. Henican. No, sir. 

Mr. McIntire. Well, I would not think so. 

Mr. Baenett. No; that is just it. 

Mr. McIntire. However, it is your thought that this legislation 
would permit that? 
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Mr. Baenetu. It would permit that; yes, sir. It would describe a 
transaction such as you have just mentioned as a hedge. Heretofore 
it would be a speculation. 

Mr. Henican. However, Mr. McIntire asked a further question 
and that was whether this amendment, as I understand it, Mr. 
McIntire, whether under this amendment this account would be 
allowed to buy 15,000 bales which they could put under hedge, and an 
additional 30,000 as a speculation. 

Mr. McIntire. He is always free to buy the 30,000 as a speculation : 
is he not? 

Mr. Henican. Yes, sir; I would imagine so. You can do it as an 
individual now, if you wish. 

Mr. McIntire. What I was getting at for the record was how, as 
it stands now, this would take place. It is my thought, if I under- 
stand it correctly, that a hedge must be, in order to meet the definition 
of a hedge, such that you have firm sales of goods to cover the raw 
material ? 

Mr. Henican. That is correct. 

Mr. McIntire. That is regardless of any quantity ’ 

Mr. Henican. That is correct. 

Mr. McIntire. And the 30,000, of course, is a speculative limit, but 
I was just wondering if this definition of anticipatory hedge would 
come into play below the 30,000 or whether it would be a speculation 
up to 30,000 and an anticipatory hedge above 30,000. 

Mr. Kaurrman. May I answer that question, Mr. Chairman ? 

Mr. Gaturnes. Yes, sir. 

Mr. Kavcrman. Our thinking on that is that if a manufacturer has 
an unfilled requirement of 45,000 bales for an operating season, he 
can now purchase 30,000 bales. So under this provision he would be 
entitled to an additional 15,000. In other words, he would not be 
given 75,000. He would be given a total of 45,000, including the pur- 
chase of the present limit of 30,000, because there would be no occasion 
to provide for any larger quantity than that. That is our interpreta- 
tion of it. 

Mr. Poage. He could buy the 45,000 without any element of specula- 
tion entering into it ? 

Mr. Kaurrman. No. Understand, he has no fixed-price sales com- 
mitments but, based on his records, he anticipates that he can dispose 
of the equivalent of 45,000 bales of cotton. He has no fixed-price sales 
commitments. 

So he cannot place a hedge order in the market or acquire a hedging 
position that will qualify as such under the statutory definition of 
bona fide hedging. So the most he can do is buy 30,000 bales of futures 
at present. Under this provision he would be permitted to buy an ad- 
ditional 15,000 so that he would have a total long position of 45,000 
bales, which would be equivalent to his unfilled anticipated require- 
ments. 

Mr. McIntire. Let me ask a question at that point, if I may, for 
a matter of the record. 

Does he hold 30,000 speculatively and 15,000 on an anticipatory 
hedge, or does he hold 45,000 on an anticipatory hedge ? 

Mr. Kaurrman. Well, he undoubtedly holds 45,000, and he regards 
it . an anticipatory hedge, and he probably would report it to us as 
such. 
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It would just be a matter of nomenclature. 

Mr. McIntire. By the same token, he can hold 20,000 as an anticipa- 
tory hedge if he can show that it is needed in his operation. 

Mr. Kaurrman. Yes; if he has to avail himself of this provision. 

The important fact is that we would not start counting with the first 
bale, but rather, after 30,000. The 30,000 bales which he already had 
under the present law we would assume would be included in the 45,000 
that he needs, and would not be added to the 45,000. 

Mr. McIntire. With reference to this tax business, can he declare 
now, if he is under 30,000 and does not have the contracts to show 
against it? He cannot declare that now as a legitimate hedge? 

Mr. Kaurrman. Yes; but not as a bona fide hedge under the Com- 
modity Exchange Act. However, in the corn-processing case which 
was decided by the United States Supreme Court on November 7, 1955, 
the Corn Products Refining Co. against the Commissioner of Internal 
Revenue, that case involved that precise point. Both the United States 
Tax Court and the United States Court of Appeals for the Second 
Circuit found that the Corn Products Refining Co.’s futures transac- 
tions which they engaged in these anticipatory hedges, they found 
those transactions to be an integral part of its business designed to pro- 
tect its manufacturing operations against a price increase in its prin- 
cipal raw material, and to assure a ready supply for future manufac- 
turing requirements. Although those transactions did not qualify 
under the Commodity Exchange Act as bona fide hedges, both the Tax 
Court and the Court of Appeals and the United States Supreme Court 
held that they were for the purpose of price protection and they were 
an integral part of the petitioner’s manufacturing operations and, 
therefore, for the purpose of the Revenue Act they were to be regarded 
as true hedges and were subject to the provisions relating to ordinarv 
losses and not capital gains. 

Mr. McIntire. That covers the point. Thank you. 

Mr. Garuines. Off the record. 

( Discussion off the record.) 

Mr. Kauffman, I think it would be well to put that Supreme Court 
decision into the record at this point. 

Mr. KaurrMan. In that connection, Mr. Chairman, there was a com- 
panion case which I am sure would be of interest to the committee, and 
it bears even more directly on the purpose of the Gathings bill. That 
was the case in which the Corn Products Refining Co. was taking an 
exactly opposite position to what they took in the tax case. In the 
tax case they were contending that the positions were not hedging 
transactions, but in our case against them they were contending that 
they were hedging transactions. 

The Cireuit Court of Appeals for the Second Circuit on April 13, 
1956, handed down a decision sustaining the Department of Agricul- 
ture’s position in the matter to the effect that those transactions do not 
qualify as bona fide hedges under the Commodity Exchange Act. I 
will also leave a copy of it here. 

Mr. Garutnes. If you would file copies of those decisions for the 
record, we would appreciate very much having them. 

Mr. Kavurrman. I will furnish the reporter a copy of the Supreme 
Court decision in the other case also. 

(Copies of the decisions referred to follow :) 
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Corn PrRopucts REFINING COMPANY, PETITIONER, 0 EzRA TAFT BENSON, SEC- 
RETARY OF AGRICULTURE OF THE UNITED STATES OF AMERICA, RESPONDENT 


Before CLarkK, Chief Judge, MepinA and WATERMAN, Circuit Judges. 

Petition for review of a decision and order of the Secretary of Agriculture, 
acting through the Judicial Officer of the United States Department of Agricul- 
ture, pursuant to the provisions of the Commodity Exchange Act, 7 U. 8. C. A. 
§ 1 et seq., and the regulations promulgated thereunder. 

Affirmed. 

Lorp, Day & Lorp, New York City (Samuel A. McCain, Woodson D, Scott, Of 
Counsel), for Petitioner. 

J. STEPHEN DoyLe, JR., Nett Brooks, Special Assistants to the Attorney Gen- 
eral, DoNALD A. CAMPBELL, Attorney, U. S. Department of Agriculture, for Re- 
spondent. 

WATERMAN, Circuit Judge: 

This is an appeal from an order of the Secretary of Agriculture denying trading 
privileges on all contract markets to petitioner, Corn Products Refining Company, 
for a period of one day because of alleged violation of the provisions of § 4a of 
the Commodity Exchange Act, 7 U. 8. C. A. § 6a, and a regulation promulgated 
thereunder, 17 CFR 150.1. The Secretary of Agriculture, acting through the 
Judicial Officer, found that petitioner held a net long position’ in corn futures 
contracts in excess of the 2,000,000 bushel trading limit established pursuant to 
the Commodity Exchange Act. 

The issue presented here is whether certain of petitioner’s transactions come 
within the coverage of § 4a, and, if so, whether they qualify under the exemption 
provided in the section for “bona fide hedging transactions.” This Court has 
jurisdiction under § 6(b) of the Commodity Exchange Act, 7 U. 8. C. A. § 9, and 
§ 10 (a) and (b) of the Administrative Procedure Act, 50 U. 8. C. A. § 1009 (a) 
and (b). 

The complaint below alleged, inter alia, that petitioner violated the provisions 
of the Act and the applicable regulation in that, as the result of transactions 
entered into on the Chicago Board of Trade, it held on April 11, 1952 a net long 
position in corn futures of approximately 3,650,000 bushels, of which approxi- 
mately 207,000 bushels represented bona fide hedging transactions ag defined in 
the Act. The answer admitted that petitioner had a long position in corn futures 
on the Chicago Board of Trade on the date and in the quantities specified, but 
denied that such position violated the Act or the regulation. In support of this 
contention, the answer set forth various circumstances relating to the business 
activities of petitioner, which, it alleged, justified its total long position in corn 
futures on the date in question. The answer also alleged that the regulation 
establishing trading limits for corn futures contracts, and the Act, to the extent 
that it authorized the regulation, are discriminatory and violative of due process 
of law. 

The decisive facts in this proceeding are not in dispute, and may be summarized 
as follows: Petitioner, a nationally known manufacturer of products made from 
grain corn, is the largest individual buyer of corn in the United States, processing 
annually in excess of 50,000,000 bushels of corn. Economic operation of peti- 
tioner’s plants requires that they be furnished with a continuous supply of raw 
corn. Over the years petitioner has found it more economical to insure a con- 
tinuous supply of raw corn by the purchase of corn futures than to build storage 
facilities of great magnitude and stock them with sufficient corn to supply its 
needs for periods longer than several weeks. Futures contracts, purchased in 
times of low offerings, are thus used by petitioner to insure delivery of the cash 
commodity necessary to maintain production. Delivery is occasionally taken 
under the futures contract itself, but petitioner’s usual practice is to trade the 


1A “long” position, in futures trading, results from the purchase of any commodity for 
future delivery, e. g., a long position in May corn futures contracts results from contracts 
in which the person is the buyer under contracts calling for delivery of corn during the 
month of May. The corresponding seller has a “short” position in the futures market. 
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future for the cash commodity. The price of the future, however, represents the 
basic cost of corn to petitioner. 

Petitioner bases its purchase of corn futures on forecasts of manfacturing 
requirements and expected sales of corn products and by-products. These fore- 
casts of its business activity and raw material requirements for many months 
ahead are based on past experience, and have proved remarkably reliable (error 
less than 5%). For the period involved in this case, petitioner’s forecasts indi- 
cated that it would be required, in order to meet its expected sales, to obtain 
delivery of over 4,000,000 bushels of raw corn a month, or an aggregate of over 
25,000,000 bushels during the last six months of 1952. Petitioner purchased the 
corn futures involved in this case in order to insure a supply of corn during this 
period of the above amounts. The Judicial Officer concluded, on the basis of 
these facts, that petitioner’s trading was not done for the purpose of speculating 
in price differences, but in good faith for the purpose of offsetting risks and 
reducing costs in its business. Nevertheless, the Judicial Officer held that these 
facts did not remove petitioner’s transactions from the coverage of § 4a and the 
applicable regulation, or qualify the transactions as bona fide hedging within 
the meaning of the Act. 

The specific situation before the Judicial Officer was: 

On April 11, 1952, the petitioner held a net long position of 3,650,000 bushels 
in corn futures contracts calling for the delivery of corn. On the same day pe- 
titioner had outstanding contracts to sell corn products and by-products as 
follows: 

(a) Contracts with unaffiliated purchasers to sell dextrose, for delivery within 
30 days at the market price on the day of shipment. The manufacture of the 
requisite amount of dextrose would require 547,000 bushels of corn. Since the 
marketing peculiarities of dextrose tie its sale price to that of cane sugar, which 
price, in turn, is fixed for periods of 30 days, the Judicial Officer concluded that 
the price at which dextrose was to be sold under these contracts was in effect 
a fixed price. 

(b) Contracts with unaffiliated purchasers to sell starch, syrup, and dextrin at 
fixed prices, the manufacture of which would require 207,000 bushels of corn. 
In addition, petitioner had outstanding contracts with affiliated companies for 
the sale of starch, syrup, and dextrin for delivery within 30 days at the market 
price on the day of shipment. The manufacture of the total starch, syrup and 
dextrin provided for in these contracts, including the contracts with affiliated 
companies, would require 1,059,000 bushels of corn. 

(ec) Contracts with unaffiliated purchasers to sell 41,000,000 pounds of gluten 
feed and meal for delivery within 30 days at fixed prices, the manufacture of 
which would require approximately 3,090,000 bushels of corn. Since gluten feed 
and meal are by-products representing about 44 of the total yield from a bushel of 
corn, the same 3,090,000 bushels of corn would at the same time yield 105,000,000 
pounds of starch or 130,000,000 pounds of syrup. 

(d) Contracts with a wholly-owned sales subsidiary, Corn Products Sales 
Company, for the sale of dextrose for delivery within 30 days at fixed prices, 
the manufacture of which would require 2,007,000 bushels of corn. 

In addition to the above outstanding contracts for the future sale of its prod- 
ucts and by-products, the petitioner expected as of April 11, 1952, to sell to cus- 
tomers during the latter part of 1952, 15,225,000 pounds of cerelose, the peti- 
tioner’s brand name for dextrose. The production cost of dextrose, a by-product 
of corn, is based upon the price of corn. However, dextrose sells in competition 
with cane and beet sugars, and its market price is related to sugar at an unfavor- 
able differential of 15 or 16%. There is no commodity futures trading in dex- 
trose. To meet the risks of non-parallelism in corn and sugar prices petitioner 
purchased 510,000 bushels of December corn futures and sold 7,000 long tons of 
raw sugar futures and 840,000 pounds of cottonseed oil futures. These purchases 
and sale of corn, sugar and corn oil futures were based upon reliable forecasts 
of the expected sales of dextrose. The closeout of these transactions as produc- 
tion progressed insured petitioner against loss due solely to variations in the 
market differential between corn and sugar. Thus the purpose and effect of 
these transactions was to protect the profit margins of the petitioner on future 
dextrose sales. 

The Judicial Officer found that the transactions set forth in paragraph (a), 
supra, were bona fide hedging transactions; that the transactions set forth in 
paragraph (b), supra, were bona fide hedging transactions to the extent of 207,000 
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bushels of corn: that the transactions set forth in paragraph (c), supra, were 
bona fide hedging transactions to the extent of 770,000 bushels; and that the re- 
maining transactions, based on contracts with affiliated companies, on contracts 
not containing a fixed price, or on expected sales of dextrose, were not bona fide 
hedging transactions within the meaning of the Act. The Judicial Officer there- 
fore determined that futures contracts for the purchase of 1,335,500 bushels of 
eorn should be offset against the petitioner’s net long position of 3,650,000 bushels, 
resulting in a long futures position of 2,314,500 bushels. He concluded that peti- 
tioner had exceeded the trading limit by 314,500 bushels. 


I 


Petitioner admits that on April 11, 1952, it held a net long position in corn 
futures in excess of the 2,000,000 bushel trading limit, but contends that the 
trading limit provisions of the Act and the regulation thereunder are inappli- 
eable to the corn futures transactions here involved. Petitioner argues that the 
trading limit provisions contained in § 4a of the Act apply only to speculative 
trading, that the Commission’s regulation can only do likewise, and that peti- 
tioner’s corn futures trading is not speculative because it is done to stabilize the 
cost of corn to it and to assure a continuing source of supply of corn for its manu- 
facturing and selling needs. Therefore, petitioner concludes, the trading limit of 
2,000,000 bushels contained in the regulation promulgated pursuant to § 4a of the 
Act is not applicable to its corn futures transactions, whether or not such transac- 
tions are exempt as hedging under the Act. Examination of this contention re- 
quires a detailed analysis of the provisions of § 4a of the Commodity Exchange 
Act, 7 U. 8. C. A. § 6a, which section is printed in full in the margin.’ § 4a of the 
Act begins with a Congressional finding that “le]xcessive speculation in any 


2 § 6a. EXCESSIVE SPECULATION AS BURDEN ON INTERSTATE COMMERCE ; TRADING LIMITS ; 
HEDGING TRANSACTIONS ; APPLICATION OF SECT.ON. 

(1) Excessive speculation in any commodity under contracts of sale of such commodity 
for future delivery made on or subject to the rules of contract markets causing sudden or 
unreasonable fluctuations or unwarranted changes in the price of such commodity, is an 
undue and unnecessary burden on interstate commerce in such commodity. For the pur- 
pose of diminishing, eliminating, or preventing such burden, the commission shall, from 
time to time, after due notice and opportunity for hearing, by order, proclaim and fix such 
limits on the amount of trading under contracts of sale of such commodity for future 
delivery on or subject to the rules of any contract market which may be done by any person 
as the commission finds is necessary to diminish, eliminate, or prevent such burden. 
Nothing in this section shall be construed to prohibit the commission from fixing different 
trading limits for different commodities, markets, futures, or delivery months, or different 
trading limits for buying and selling operations, or different limits for the purposes of 
subparagraphs (A) and (B) of this section, or from exempting transactions commonly 
known to the trade as “spreads” or “straddles” or from fixing trading limits applying to 
such transactions different from trading limits fixed for other transactions. 

(2) The commission shall, in such order, fix a reasonable time (not to exceed ten days) 
after the order’s ene | after which, and until such order is suspended, modified, 
or revoked, it shall be unlawful for any person— 

(A) directly or indirectly to buy or sell, or agree to buy or sell, under contracts of 
sale of such commodity for future delivery on or subject to the rules of the contract 
market or markets to which the order applies, any amount of such commodity during 
any one business day in excess of any trading limit fixed for one business day by the 
commission in such order for or with respect to such commodity ; or 

(B directly or indirectly to buy or sell, or agree to buy or sell, under contracts 
of sale of such commodity for future delivery on or subject to the rules of any contract 
market, any amount of such commodity that shall result in giving such person a net 
long or net short position at any one time in or with respect to any such commodity 
in excess of any trading limit fixed by the commission for net long or net short position 
in such order for or with respect to such comes: 

(3 No order issued under paragraph (1) of this section shall apply to transactions which 
are shown to be bona fide hedging transactions. For the pospotss of this paragraph, bona 
fide hedging transactions shall mean sales of any commodity for future delivery on or 
subject to the rules of any board of trade to the extent that such sales are offset in quantity 
by the ownership or purchase of the same cash commodity or, conversely, purchases of any 
commodity for future delivery on or subject to the rules of any board of trade to the 
extent that such purchases are offset by sales of the same cash commodity. There shall be 
included in the amount of any commodity which may be hedged by any person— 

(A) the amount of such commodity such person is raising, or in good faith intends 
or expects to raise, within the next twelve months, on land (in the United States or its 
Territories) which such person owns or leases ; 

(B) an amount of such commodity the sale of which for future delivery would be a 
reasonable hedge against the products or a of such commodity owned or 
purchased by such person, or the purchase of which for future delivery would be a 
pensoneis hedge against the sale of any product or byproduct of such commodity by 
suc rson. 

(4) This section shall apply to a person that is registered as a futures commission 
merchant or as floor broker under ousherity 6 this chapter only to the extent that transac- 
tions made by such person are made on behalf of or for the account or benefit of such 
person. This section shall not apply to transactions made by, or on behalf of, or at the 
direction of, the United States, or a duly authorized agent thereof. 
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commodity under contracts of sale of Such commodity for future delivery made 
on or subject to the rules of contract markets causing sudden or unreasonable 
fluctuations or unwarranted changes in the price of such commodity, is an undue 
and unnecessary burden on interstate commerce in such eommodity.” 7 U.S. C.A. 
§6a (1). It then provides that the Commodity Exchange Commission for the 
purpose of diminishing, eliminating or preventing such burden shall, from time 
to time, after notice, hearing, ete., “proclaim and fix such limits on the amount 
of trading under contracts of sale * * * for future delivery on ot subject to the 
rules of any contract market which'’may be done by any person as the commis- 
sion finds is necessary to diminish, eliminate, or prevent such burden.” [Em- 
phasis supplied.] It should be noted that “trading” is unmodified by any refer- 
ence to “speculative,” and any such reference must be derived from the surround- 
ing context. 

The discretionary powers. of,the Commission and the exemptions from.the 
“trading limits” established under the Act are carefully delineated in § 4a. The 
Commission is given discertionary power to prescribe “* * * different trading 
limits for different commodities, markets, futures, or delivery months, or differ- 
ent trading limits for buying and selling operations, or different limits for the 
purposes of subparagraphs (A) [i. e., with respect to trading during one busi- 
ness day] and (B) [i. e., with respect to the net long or net short position held 
at any one time] of this section * * *” The only exemptions to the trading re- 
strictions provided for by the Act which are pertinent here are (1) the discre- 
tionary authority of the Commission to exempt or treat differently “transactions 
commonly known to the trade as ‘spreads’ or ‘straddles,’’’ 7 U. 8. C. A. § Ga (1), 
and (2) the exemption of “bona fide hedging transactions” in § 4a (3), 7 U. S. 
C. A. § 6a (3). Finally, § 4a (2) makes it unlawful for any person to buy or 
sell any amount of a commodity for such future delivery in excess of any trading 
limit fixed by the Commission. 

Although § 4a expresses an intention to curb “excessive speculation,” we think 
that the unequivocal reference to “trading,” coupled with a specific and well- 
defined exemption for bona fide hedging, clearly indicates that all trading in 
commodity futures was intended to be subject to trading restrictions unless 
within the terms of the exemptions. 

We think that the internal construction of the section requires this conclusion. 
As we have seen, § 4a provides for fixing trading limits, exempts certain transac- 
tions from those limits, and makes it unlawful to exceed the day limits or posi- 
tion limits fixed by the Commission. There is an element of speculation in all 
transactions involving the holding or use of property, and were we to infer that 
the “trading” regulated by the Act is only “speculative trading,” we would im- 
pose upon the administrative body and the courts the difficult problem of deter- 
mining in each instance whether a transaction was speculative or nonspeculative 
in character within the meaning of the Act, This, perhaps, would not be an in- 
surmountable task, but it is one which we think cannot be reasonably inferred 
from the words used by Congress. Moreover, if we were to accept petitioner’s 
argument, the specific exemption of bona fide hedging transactions contained in 
the Act would be rendered meaningless and superfluous. For petitioner contends 
that the trading limits provided for in § 4a are inapplicable to non-speculative 
trading of all types. If this were true, there would be no need for the specific 
exemption of bona fide hedging transactions. Such transactions, clearly more 
non-speculative in character than those of petitioner here involved, would be 
exempt without any specific exemption. 

We think that Congress, in order to prevent the harmful effects of speculation 
on the commodity markets, intended to limit al/ trading of any person not coming 
within a specified exemption such as that for bona fide hedging beyond the daily 
limit or net position limit fixed by the Commission. It is obvious that transac- 
tions in such vast amounts as those involved here might cause “sudden or un- 
reasonable fluctuations * * * in the price” of corn and hence be “an undue and 
unnecessary burden on interstate commerce.” In its attempt to diminish or pre- 
vent any harmful method of speculation in commodiy futures, Congress chose 
the practicable course of treating all trading not “bona fide hedging,” or not 
within one of the other exemptions as speculative in character or effect. 

The legislative history of § 4a reinforces this conclusion, for it shows that Con- 
gress considered and rejected an amendment which would have exempted large 
manufacturers from the trading limits insofar as their futures transactions re- 
lated, as here, to their manufacturing operations.* 


* See 80 Cong. Rec. 7908-7910 (1936); 8S. 1751 and H. R. 4685 of 8ist Cong., 1st Sess. ; 
8S. 341 of 82d Cong., 1st Sess. 
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II 


Petitioner contends that all its futures transactions considered by the Judicial 
Officer constituted “bona fide hedging” within the meaning of the Act and the 
regulation promulgated thereunder, and he erred in holding that only some were 
within this exemption. Petitioner interprets the definition of “bona fide hedging” 
transactions contained in § 4a (3) of the Act in a manner so as to include its 
purchases of corn futures to offset (1) anticipated manufacturing requirements 
based on forecasts of expected sales, (2) contracts to sell corn products or by- 
products at petitioner’s market price on the day of shipment, and (3) contracts 
to sell dextrose at fixed prices to petitioner’s wholly owned subsidiary. 


1. PURCHASES TO OFFSET ANTICIPATED MANUFACTURING REQUIREMENTS 


Petitioner purchases corn futures in order to assure it a continuous supply 
of cash corn as well as to stabilize the cost of corn to it. It forecasts with 
substantial accuracy its need for corn and the prices at which it will sell corn 
products or by-products in the future, and it regards these forecasts as com- 
mitments. Petitioner argues that “sale” in § 4a (3) (B) extends to sales of 
products and by-products to take place in the future even though no contracts 
of sale exist at the time of the purchase of futures. This phase of the case 
therefore presents the question whether the purchase of corn futures against 
expected or anticipated sales of products and by-products are hedges under the 
Act. 

The Judicial Officer interpreted the statutory definition as one of “tradi- 
tional” or “strict” hedging, i. e., he held that the statute required a contract to 
sell corn products or by-products at a definite price in order for a transaction to 
fall within the hedging exemption of the Act. We think that the Judicial 
Officer’s interpretation of the Act, supported by the words of the statute, the 
legislative history, and trade parlance, is the correct one. 


Interpretation of statute 


§ 4a (3) of the Act defines bona fide hedging transactions as “* * * sales of 
any commodity for future delivery on or subject to the rules of any board of 
trade to the extent that such sales are offset in quantity by the ownership or 
purchase of the same cash commodity or, conversely, purchases of any commodity 
for future delivery on or subject to the rules of any board of trade to the extent 
that such purchases are offset by sales of the same cash commodity. There shall 
be included in the amount of any commodity which may be hedged by any 
person— 

“(A) the amount of such commodity such person is raising, or in good 
faith intends or expects to raise within the next twelve months, on land 
(in the United States or its Territories) which such person owns or leases; 

“(B) an amount of such commodity the sale of which for future delivery 
would be a reasonable hedge against the products or byproducts of such 
commodity owned or purchased by such person, or the purchase of which for 
future delivery would be a reasonable hedge against the sale of any product 
or byproduct of such commodity by such person.” 7 U.S. C. A. § 6a (3). 
[Emphasis supplied. ] 

It will be noticed that the definition of “bona fide hedging transactions” uses 
the present tense in referring to the cash transaction, i. e., purchases of futures 
contracts to the extent that such purchases “are” offset by sales of the cash 
commodity—not purchases of future contracts to the extent that such purchases 
“will be” or “are expeced to be” offset by sales of the cash commodity. Similarly, 
with respect to the “amount of any commodity which may be hedged by any 
person” the Act refers to the purchase of futures contracts to offset the “sale” 
of a product or by-product—not an “expected sale.” Petitioner’s purchase of 
corn futures on the basis of its forecasts of its manufacturing requirements 
are not offset by present sales of corn products or by-products. The anticipated 
sales relied on by petitioner are not binding obligations to sell its corn products 
in any particular amount at any definite price. Under such circumstances, the 
market price of the products to be manufactured from the supply of corn as- 
sured by purchase of corn futures is free to reflect any change in the price of 
eorn during the interval between the purchase of futures and the sale of the 
product. Petitioner is thus assuming a risk of change in the price of corn. 
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Petitioner’s contention that anticipated sales are included in the definition of 
bona fide hedging is rendered implausible by the fact that in the same subsec- 
tion Congress referred specifically to expected action, i. e., action to take place 
in the future. In defining “the amount of any commodity which may be hedged” 
Congress specifically included “the amount of such commodity such person is 
raising, or in good faith intends or expects to raise, within the next twelve 
months * * * .” 7 U, 8. ©. A. § 6a (3) (A). Where such a provision has been 
carefully included in one place and excluded in another place in a definitional 
statutory provision, it should not be implied in the place omitted. United States v. 
Atchison, T. & 8. F. Ry. Co., 1911, 220 U. 8. 37, 44; Hamilton v. N. L. R. B., 6 Cir., 
1947, 160 F. 2d 465, 470, cert. denied 332 U. S. 762. 

Petitioner argues, however, that there is a distinction between a “sale” and a 
“contract to sell,” and that the term “sale” is used in the Act as “a legal word of 
art connotating a transfer of title” as distinguished from a “contract to sell” in 
which the title is to be transferred in the future. Petitioner concludes that the 
“sale” referred to in the definition, in order to offset a future delivery, must neces- 
sarily be in the future. Obviously the Act does not mean a “sale” in the technically 
legal sense of the word, i. e., a present transfer of property in goods, since that 
is never a feature of a hedging transaction. We think, however, that the “sale” 
referred to is used to counterbalance with a present purchase, and therefore means 
a contemporaneous or existing “sale,” not in the legal sense, but in the sense of.a 
present “contract to sell.” 


Legislative history 


The legislative history of the Act confirms our conclusion that the intent was 
to exempt from trading limits only transactions supplying protection from price 
fluctuations to traders and processors having price commitments with respect to 
the cash commodities or products thereof. Congress specifically considered and 
rejected the argument advanced by petitioner that manufacturers should be per- 
mitted to purchase as a hedge an amount of futures contracts equivalent to their 
manufacturing requirements and expected sales for a future period. An amend- 
ment introduced in the Senate by Senator Murphy to the bill which became the 
Commodity Exchange Act would have enlarged the definition of hedging so as to 
permit manufacturers and millers to buy futures in anticipation of future manu- 
facturing or milling requirements, even though they had no present offsetting 
sales. The amendment was opposed “for the reason that it extends the power to 
hedge far beyond the definition contained in the original Act.” 80 Cong. Rec. 
7908-7910 (1986). The proposed enlargement of the exemption for bona fide 
hedging transactions was also discussed in detail in the hearings on the bill which 
became the Commodity Exchange Act. Hearings before the Committee on Agri- 
culture and Forestry on HR 6772, 74th Cong. 2d Sess., pp. 231-235. Mr. Mehl, the 
Assistant Chief of the Grain Futures Administration, explained that the present 
definition, “of course, is not broad enough to cover the purchase of futures merely 
against anticipated sale of the packaged goods.” I[d., at p. 233. Congress having 
considered and rejected this broader definition of hedging, the rejected interpre- 
tation should not be judicially interpolated into the Act. See Western Union 
Telegraph Co. v. Lenroot, 1945, 323 U. 8. 490, 508-509; United States v. Great 
Northern R. Co., 1952, 343 U. S. 562, 575; Federal Trade Commission v. Ruberoid 
Co., 1952, 348 U. S. 470, 479. Where “a proposed amendment is defeated, the 
legislative intent is not to be construed as embracing the effect of the language 
rejected.” Keystone Mining Co. v. Gray, 3 Cir., 1941, 120 F. 2d 1, 10. 

A reference in § 3 of the Act with respect to the legitimate use of futures trading 
is corroborative of the meaning of hedging as defined in § 4a. § 3 contains a legis- 
lative finding that futures transactions “are utilized by shippers, dealers, millers, 
and others engaged in handling commodity [sic] and the products and byproducts 
thereof in interstate commerce as a means of hedging themselves against possible 
loss through fluctuations in price.” (Emphasis supplied.] 7 U. 8. C. A. § 5. 
See also Hearings before Committee on HR 3009, 74th Cong., 1st Sess., pp. 104-105, 
108 (1935); Hearings before Committee on Agriculture and Forestry on HR 
6772, 74th Cong., 2d Sess., pp. 10-18, 88-46, 231-235, 255 (1936). 


Trade Parlance 


Undoubtedly there are examples in the trade of the use of hedging to include 
the purchase by a manufacturer of a commodity for future delivery against the 
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expected sale of products or by-products of a commodity.* Nevertheless, we think 
that the usual trade parlance does not so broadly define hedging. Hedging in 
futures trading parlance refers to either a sale of futures contracts to offset a 
risk resulting from the ownership of, or contract to purchase at a fixed price, an 
equal quantity of the cash commodity, or a purchase of futures contracts to offset 
a risk resulting from a previous or simultaneous contract to sell an equal quantity 
of the cash commodity at a fixed price.’ See Corn Products Refining Co. v. Com- 
missioner, 2 Cir., 1954, 215 F. 2d 513, 515-516, aff’d Nov. 7, 1955, 349 U. S.—, 76 
S. Ct. 20, where we defined “hedging” as “a method of dealing in commodity 
futures whereby a person or business protects itself against price fluctuations at 
the time of delivery of the product which it sells or buys.” In the cash trans- 
actions involved in that case, the forward sales prices were only partially fixed, 
i. e., they were based on the lower of order or market prices, and, therefore, the 
Court held that the “futures transactions * * * did not constitute what is known 
as ‘true’ hedging.” 215 F. 2d 513, 516. The transactions in this case involve 
either no forward sales contracts or contracts in which the prices are not even 
partially fixed. Such transactions do not qualify as “bona fide hedging 
transactions.” 


Cerelose Operations 


Petitioner’s “cerelose operations” involve similar considerations. Petitioner 
purchases corn futures against the simultaneous sale of raw sugar futures and 
cottonseed oil futures. Petitioner contends that these transactions are a reason- 
able hedge under the Act because they insure the profit which it expects to realize 
from its anticipated dextrose production. In addition to the reasons discussed 
above, the purchase of corn futures contracts to offset a sale of raw sugar and 
cottonseed oil futures contracts does not come within the statutory exemption for 
bona fide hedging transactions because a futures purchase must be offset by a 
sale of the cash commodity rather than by a sale of futures contracts. § 4a (3), 
7 U. 8. C. A. § 6a (3). Moreover, the Act requires that the sale of a cash com- 
modity must be of a product or by-product of “such commodity.” Raw sugar and 
cottonseed oil are not by-products of “such commodity,” i. e., corn.® 


2. PURCHASES TO OFFSET CONTRACTS NOT CONTAINING A DEFINITE PRICE 


Petitioner had many outstanding contracts with unaffiliated persons on 
April 11, 1952, for the sale of starch, syrup, and dextrin for delivery within 30 
days at the market price on the day of shipment. The Judicial Officer held, 
and we agree, that the hedging exempted by the Act requires a price commitment 
(except in connection with the raising of a commodity) with respect to the cash 
commodity or product. These transactions raise the same problem as that con- 
sidered above in connection with petitioner’s purchases of corn futures to offset 


* See, e. g., the definition of hedging prompulen ted for margin purposes by the New York 
Commodity Exchange, which includes, inter alia, the “purchase of a commodity for future 
delivery as a hedge against * * * any amount of such commodity or related commodity 
which a person, or a firm in good faith intends or expects to consume as a manufacturer, 
converter, fabricator, etc.” owever, the New York Stock Exchange is not eee to any 
of the previsions of the Commodity Exchange Act because the commodities subject to the 
Act are not traded on the exchange. Moreover, the exchange’s definition of hedging is 
solely for the purpose of determining the amount of margin which must be deposited by 
traders, and inasmuch as manufacturers, in general, are responsible financially, it is 
reasonable to have a broad definition of hedging, for mar; S parpeess, applicable to them. 

5 See, e. g., Baer and Woodruff, Commodity rep 8rd ed.), pp. 88-121; Report of 
the Federal Trade Commission on the Grain Trade (1 20), Vol. I, pp. 207, 210; Report of 
the Federal Trade Commission on the Grain Trade (1926), Vol. VII, pp. 33, 53-54; Lesar, 
Hedging—An Insurance Medium in Marketing Agricultural Commodities, pp. 4—5; Merrill 
Lynch, Pierce, Fenner & Beane, How to Hedge Commodities, . 10, 14-16, 33; Howell, 
Analysis of Hedging and Other Operations in-Grain Futures (U. 8. D. A. Technical Bulle- 
tin No, 971, August, 1948), p. 3; Hoffman, Future Trading Upon Organized Commodity 
Markets in the United States (1932), PP, 148, 377-418; Hoffman, He ging by Dealing in 
Grain Futures (1925), PP 33-098, 114, 123-124; Hoffman, Future Trading and the Cash- 
Grain Markets. (U. 8S. D..A. Cireular No. 201, January, 1932) p, 22; Emery, Speculation 
on the Steck and Produce Exchanges of the United States (1896) pp. 159-170; Clark 
and Weld, Marketing Agricultural Products eaas RO 422-432; Ho tzclaw, The Prin- 
ciples of eee (1935), pp. 566—571 ; Frederick; Agricultural Markets (1937), p. 54; 
Smith, Organized Product Markets (1922), pp. 86, 91; Hardy, Risk and Risk-Bearing, pp. 
71, 222, 226; Hardy & Lyon, “The Theory of Hedging,” Journal of Political Bconomy 
(1923), pp, 276, :287, ; . : , ‘ 


“The purchase of commodity futures contracts to offset the sale of different cash com- 


modities which have a price movement is occasionally spoken of as hedging. 
See, e. g., Baer and Woodruff, ne Exchanges (3rd ed.) 86. Whether or not suc 
is the general understanding of the trade is not determinative here, for the statutory defini- 
tion of hedging clearly precludes such transactions. 
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its anticipated manufacturing requirements based on forecasts of expected 
sales. Consequently, the reasons detailed above aiso dispose of this contention. 
Since the market price for the products or by-products under the above con- 
tracts could reflect any changes in the price of corn subsequent to the purchase 
of the offsetting futures, petitioner was not protecting itself against fluctuations 
in. the price of corn. The purchase of futures to assure a continuous supply 
of raw material does not in itself constitute a “hedge” as that term is defined 
in the Commodity Exchange Act. 


3. PURCHASES TO OFFSET CONTRACTS TO SELL DEXTROSE AT FIXED PRICES TO A WHOLLY- 
OWNED SUBSIDIARY 


On April 11, 1952 petitioner had outstanding contracts with its wholly-owned 
subsidiary, Corn Products Sales Company, for the sale of dextrose at a fixed 
price. Petitioner contends that purchase of corn futures contracts to offset 
these contracts with its wholly-owned subsidiary are bona fide hedging trans- 
actions within the definition of that term in the statute. We think they are not. 
Any profit earned by the subsidiary inures to petitioner, and likewise any 
loss incurred by the subsidiary is a loss to petitioner. By entering into these 
contracts, which are admittedly ‘‘an attempt to firfd a form” coming within the 
hedging exemption of the Act, petitioner is not shifting the risk of loss, which 
we think is an essential attribute of hedging. If petitioner can engage in un- 
limited trading by means of contracts with a wholly-owned subsidiary, every 
other corporate trader can do likewise. The existence of a separate corporate 
entity should not be permitted to frustrate the purpose of a federal regulatory 
statute—‘corporate entity may be disregarded when failure to do so would 
enable the corporate device to be used to circumvent a statute.” Alabama Power 
Co. v. MeNinch, D. C. Cir., 1937, 94 F. 2d 601, 618. See also, Hlectric Bond «& 
Share Co. v. 8S. E. C., 1938, 303 U. 8. 419, 440; Dickey v. N. L. R. B., 6 Cir., 
1954, 217 F. 2d 652, 653; United States v. Avcock-Lindsey Corp., 5 Cir., 1951, 187 
F. 117, 118-118. 

Merely because the. corporate entities are disregarded for one specific purpose 
does not require that they be disregarded for other or all purposes, but to 
fail to disregard them under the circumstances presented here would fail to 
give effect to the provisions of the Commodity Exchange Act. See Ohion Tank 
Car Co. v. Keith Ry. Equipment Co., 7 Cir., 1945, 148 F 2d 4, 6, cert, denied 326 
U. 8S. 730. 

Petitioner suggests that there is a ‘s‘erious question” as to the validity of 
the Act under the commerce power if it is interpreted so as to apply to pe- 
titioner’s trading. We think this contention without merit. All trading in futures 
contracts is within the reach of the commerce power. Chicago Board of Trade 
v. Olsen, 1923, 262 U. S. 1, 31-41; Nelson v. Secretary of Agriculture, 7 Cir., 1943, 
133 F. 2d 458, 455: Moore v. Chicago Mercantile Exchange, 7 Cir., 1937, 90 F. 
2d 735, cert. denied 302 U. 8S. 710; Board of Trade of Kansas City v. Milligan, 
S Cir., 1937, 90 F. 2d 855, cert. denied 302 U. 8. 710. 

Finally, the petitioner argues that the 2,000,000 bushel trading limit for 
corn futures contracts violates the Fifth Amendment to the Constitution because 
it has the effect of discriminating between purchasers solely on the basis of 
size. The petitioner contends that its smaller competitors in the corn industry 
ure allowed to purchase futures contracts equivalent to their year’s supply of 
corn, and its competitors in the sugar industry are unregulated by the Act en- 
tirely. Petitioner alleges, therefore, that the trading limit is “arbitrary, ca- 
pricious, and a denial of due process. However, the mere fact that a member 
of a regulated class suffers economic loss not shared by others in the class does 
not constitute per se a violation of the due process clause of the Fifth Amend- 
ment, Bowles v. Willingham, 1944, 321 U. 8. 503, 518. See, also, Hegeman Farms 
Corp. v. Baldwin, 1934, 293 U. S. 163, 170; Currin v. Wallace, 1939, 306 U. S. 1, 
13-14; Mulford v. Smith, 1939, 307 U. S. 38, 49-51; United States v. Rock Royal 
Co-op., Inc., 1939, 307 U. 8. 583, 567; Wickerd y. Filburn, 1942, 317 U. S. 111, 
129-131; Swift « Co. v. United States, 1952, 348 U. S. 373, 383. We think that 
the discrimination alleged by petitioner is fanciful and remote, and falls far 
short of proving confiscation. We do not think that there is any basis for 
regarding the 2,000,000 bushel trading limit established by the Commodity Ex- 
change Act, after full administrative consideration and an extended public 
hearing, as arbitrary or discriminatory. 

The petition for review is therefore denied and the order of the Secretary of 
Agriculture in all respects affirmed. 
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SUPREME CourT OF THE UNITED STATES 
No. 20—October Term, 1955 


Corn Propucts REFINING COMPANY, PETITIONER, Vv. COMMISSIONER OF INTERNAL 
REVENUE 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND 
CIRCUIT. 


[November 7, 1955] 


Mr. Justice CLARK delivered the opinion of the Court. 

This case concerns the tax treatment to be accorded certain transactions in 
commodity futures.’ In the Tax Court, petitioner Corn Products Refining Com- 
pany contended that its purchases and sales of corn futures in 1940 and 1942 
were capital asset transactions under § 117 (a) of the Internal Revenue Code of 
1939. It further contended that its futures transactions came within the “wash 
sales” provisions of § 118. The 1940 claim was disposed of on the ground that 
§ 118 did not apply, but for the year 1942 both the Tax Court and the Court of 
Appeals for the Second Circuit, 215 F. 2d 513, held that the futures were not 
capital assets under § 117. We granted certiorari, 348 U. 8. 911,’ because of an 
asserted conflict with holdings in the Courts of Appeals for the Third, Fifth, and 
Sixth Circuits.* Since we hold that these futures do not constitute capital assets 
in petitioner’s hands, we do not reach the issue of, whether the transactions were 
“wash sales.” 

Petitioner is a nationally known manufacturer of products made from grain 
corn. It manufactures starch, syrup, sugar, and their byproducts, feeds and 
oil. Its average yearly grind of raw corn during the period 1937 through 1942 
varied from thirty-five to sixty million bushels. Most of its products were sold 
under contracts requiring shipment in thirty days at a set price or at market 
price on the date of delivery, whichever was lower. It permitted cancellation 
of such contracts, but from experience it could calculate with some accuracy 
future orders that would remain firm. While it also sold to a few customers 
on long-term contracts involving substantial orders, these had little effect on 
the transactions here involved.‘ 

In 1934 and again in 1936 droughts in the corn belt caused a sharp increase in 
the price of spot corn. With a storage capacity of only 2,300,000 bushels of 
corn, a bare three weeks supply, Corn Products found itself unable to buy at a 
price which would permit its refined corn sugar, cerelose, to compete success- 
fully with cane and beet sugar. To avoid a recurrence of this situation, peti- 
tioner, in 1937, began to establish a long position in corn futures “as a part of its 
corn buying program” and “as the most economical method of obtaining an ade- 
quate supply of raw corn” without entailing the expenditure of large sums for 
additional storage facilities. At harvest time each year it would buy futures 
when the price appeared favorable. It would take delivery on such contracts 
as it found necessary to its manufacturing operations and sell the remainder 
in early summer if no shortage was imminent. If shortages appeared, however, 
it sold futures only as it bought spot corn for grinding.’ In this manner it 

2A commodity future is a contract to purchase some fixed amount of a commodity at a 


future date for a fixed | a Corn futures, involved in the present case, are in terms of 
some multiple of five thousand bushels to be delivered eleven months or less after the 


contract. f. Hoffman, Future Tres (1932), 118. 
n 


* The grant was limited to the following two questions: 

“1. Are transactions in commodity futures, which are not ‘true hedges’ capital asset 
transactions and thus subject to the limitations of Section 117 of the Internal Revenue 
Code of 1939, or do the resulting gains and losses from such transactions give rise to 
ordinary income and ordinary deductions? 

“2. Are commodity futures contracts ‘securities’ and thus subject to the ‘wash sales’ 
provisions of Section 118 of the Internal Revenue Code of 1939?” 

8 Makransky’s Estate v. Commissioner, 154 F. 2d 59 (C. A. 3d Cir.) ; Commissioner v. 
Farmers & Ginners Cotton Oil Co., 120 KF. 2d 772 (C. A. Sth Cir.) ; Trenton Cotton Oil Co. 
v. Commissioner, 147 F. 24 33 (C. A. 6th Cir.). 

* Petitioner had contracts with three consumers to furnish, for a period of ten years or 
more, large quantities of starch or feed. In January 1940, petitioner had sold 2,000,000 
bags of corn sugar, delivery to be made several months in the future. Also, members of 
the canning industry on the Pacific Coast had contracts to purchase corn sugar for delivery 
in more than thirty days. 

5 The dispositions of the corn futures during the period in dispute were as follows : 


Sales of Delivery under 
futures thousand futures thousand 
bushels buskele 

4,975 
2, 865 
250 
2,175 
4, 460 
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reached a balanced position with reference to any increase in spot corn prices. It 
made no effort to protect itself against a decline in prices. 

In 1940 it netted a profit of $680,587.39 in corn futures, but in 1942 it suffered 
a loss of $109,969.38. In computing its tax liability Corn Products reported these 
figures as ordinary profit and loss from its manufacturing operations for the re- 
spective years. It now contends that its futures were “capital assets” under 
§ 117 and gains and losses therefrom should have been treated as arising from 
the sale of a capital asset. In support of this position it claims that its futures 
trading was separate and apart from its manufacuring operations and that in 
its futures transactions it was acting as a “legitimate capitalist,” United States v. 
New York Coffee & Sugar Exchange, 263 U. S. 611, 619. It denies that its futures 
transactions were “hedges” or “speculative” dealings as covered by the ruling of 
General Counsel Memorandum 17322, X V—2 Cum. Bull. 151, and claims that it is 
in truth “the forgotten man” of that administrative interpretation. 

Both the Tax Court and the Court of Appeals found petitioner’s futures trans- 
actions to be an integral part of its business designed to protect its manufacturing 
operations against a price increase in its principal raw material and to assure a 
ready supply for future manufacturing requirements. Corn Products does not 
level a direct attack on these two-court findings but insists that its futures were 
“property” entitled to capital asset treatment under § 117 and as such were dis- 
tinet from its manufacturing business. We cannot agree. 

We find nothing in this record to support the contention that Corn Products’ 
futures activity was separate and apart from its manufacturing operation. On 
the contrary, it appears that the transactions were vitally important to the com- 
pany’s business as a form of insurance against increases in the price of raw corn. 
Not only were the purchases initiated for just this reason, but the petitioner’s 
sales policy, selling in the future at a fixed price or less, continued to leave it ex- 
ceedingly vulnerable to rises in the price of corn. Further, the purchase of corn 
futures assured the company a source of supply which was admittedly cheaper 
than constructing additional storage facilities for raw corn. Under these facts 
it is difficult to imagine a program more closely geared to a company’s manufactur- 
ing enterprise or more important to its successful operation. 

Likewise the claim of Corn Products that it was dealing in the market as a 
“legitimate capitalist’ lacks support in the record. There can be no quarrel 
with a manufacturer’s desire to protect itself against increasing costs of raw 
materials. Transactions which provide such protection are considered a legiti- 
mate form of insurance. United States v. New York Coffee & Sugar Exchange, 
263 U. S., at 619; Browne v. Thorn, 260 U. 8. 187, 139-140. However, in labeling 
its activity as that of the “legitimate capitalist” exercising “good judgment” in 
the futures market, petitioner ignores the testimony of its own officers that in 
entering that market the company was “trying to protect a part of [its] manu- 
facturing costs;” that its entry was not for the purpose of “speculating and 
buying and selling corn futures” but to fill an actual “need for the quantity of 
corn [bought] . . . in order to cover . . . what [products] we expected to market 
over a period of fifteen or eighteen months.” It matters not whether the label be 
that of “legitimate capitalist” or “speculator” ; this is not the talk of the capital 
investor but of the far-sighted manufacturer. For tax purposes petitioner’s pur- 
chases have been found to “constitute an integral part of its manufacturing 
business” by both the Tax Court and the Court of Appeals, and on essentially 
factual questions the findings of two courts should not ordinarily be disturbed. 
Comstock v. Group of Investors, 335 U. 8. 211, 214. 

Petitioner also makes much of the conclusion by both the Tax Court and the 
Court of Appeals that its transactions did not constitute “true hedging.” It is 
true that Corn Products did not secure complete protection from its market oper- 
ations. Under its sales policy petitioner could not guard against a fall in prices. 
It is clear, however, that petitioner feared the possibility of a price rise more 
than that of a price decline. It therefore purchased partial insurance against its 
principal risk, and hoped to retain sufficient flexibility to avoid serious losses 
on a declining market. 

Nor can we. find support for petitioner’s contention that hedging is not within 
the exclusions of § 117 (a). Admittedly, petitioner’s corn futures do not come 


6 ott CAPITAL ASSETS.—The term ‘capital assets’ means property held by the tax- 
w u 


yayer hether or not connected with his trade or business), but does not include stock 
In trade of the taxpayer or other property of a kind which would properly be included in 
the inventory of the taxpayer if on hand at the close of the taxable year, or property held 
by the taxpayer primarily for sale to customers in the ordinary course of his trade or 
business, or property, used in the trade or business, of a character which is subject to the 
allewance for depreciation provided in section 23 (1) ; - 
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within the literal language of the exclusions set out in that section. They were 
not stock in trade, actual inventory, property held for sale to customers or de- 
preciable property used in a trade or business. But the capital asset provision of 
§$ 117 must not be so broadly applied as to defeat rather than further the purpose 
of Congress. Burnet v. Harmel, 287 U. 8. 103, 108. Congress intended that profits 
and losses arising from the every-day operation of a business be considered as 
ordinary income or loss rather than capital gain or loss. The preferential 
treatment provided by § 117 applies to transactions in property which are not 
the normal source of business income, It was intended “to relieve the taxpayer 
from... excessive tax burdens oh gains resulting frem a conversion of capital 
investments, and to remove the deterrent effect of those burdens on such conver- 
sions.” Burnet v. Harmel, 287 U. S., at 106. Since this section is an exception 
from the normal tax requirements of the Internal Revenue Code, the defini- 
tion of a capital asset must be narrowly applied and its exclusions interpreted 
broadly. This is necessary to effectuate the basic congressional purpose. This 
Court has always construed narrowly the term “capital assets” in § 117. See 
Hort v. Commissioner, 313 U. 8S. 28, 31; Kieselbach v. Commissioner, 317 U. 8. 
399, 403. 

The problem of the appropriate tax treatment of hedging transactions first 
arose under the 1934 Tax Code revision.’ Thereafter the Treasury issued GCM 
17322, supra, distinguishing speculative transactions in commodity futures from 
hedging transactions. It held that hedging transactions were essentially to be 
regarded as insurance rather than a dealing in capital assets and that gains and 
losses therefrom were ordinary business gains and losses. The interpretation 
outlined in this memorandum has been Consistently followed by the courts as 
well as the Commissioner.’ While it is true that this Court has not passed on its 
validity it has been well recognized for 20 years, and Congress has made no 
change in it though the Code has been re-enacted on three subsequent occasions. 
This bespeaks congressional approval. Helvering v. Winmill, 305 U. 8. 79, 88. 
Furthermore, Congress has since specifically recognized the hedging exception 
here under consideration in the short sale rule of §1233 (a) of the 1954 Code.” 

We believe that the statute clearly refutes the contention of Corn Products. 
Moreover, it is significant to note that practical considerations lead to the same 
conclusion. To hold otherwise would permit those engaged in hedging transac- 
tions to transmute ordinary income into capital gain at will. The hedger may 
either sell the future and purchase in the spot market or take delivery under 
the future contract itself. But if a sale of the future created a capital transac- 
tion while delivery of the commodity under the same future did not, a loophole 
in the statute would be created and the purpose of Congress frustrated. 


The judgment is 
Afirmed. 


Mr. Justice HaRian took no part in the consideration or decision of this case. 


Mr. Garutnes. Are there any further questions of Mr. Henican? 
(No response. ) 

Mr. Garurnes. Off the record. 

( Discussion off the record.) 

Mr. Garurnes. Is Mr. Robert C. Liebenow present in the room ? 


7 Section 208 (8) of the Revenue Act of 1924 limited “capital assets” to pro 1 
more than two years. This definition was retained until the Act of 1934. 8 Boe the rales 
of the various commodity exchanges required that futures contracts be closed out in 
periods shorter than two years, these contracts could not qualify as capital assets. 

8 Stewart Silk Corp. v. Commissioner, 9 T. C. 174; Battelle v. Commissioner, 47 B. T. A. 
117 ; Grote v. Commissioner, 41 B. T. A. 247. See Hstate of Markanaky v. Commissioner, 
5 T. C. 397, 412, aff'd per curiam, 154 F, 2d 59; Trenton Oil Co. v. Commiasioner, 147 F. 
2d 33, 35; Commissioner v. Farmers é Ginners Cotton Oil Co., 120 F. 24 772, 774: Tennea- 
= Egg = bd) ieeree te er, £ - ‘ark an 4 G. a suas bee Cum. Bull. 244, 

: 1.2, . —2 Cum. Bull. ‘ i . Com er v. Ban iu i : 
1019-1020 ; G. C. M. 18658, 1937-2 Cum. Bull. 77. ee 

* Section 1233 (a). provides that gain or loss from “the short sale of property, other 
than a hedging transaction in commodity futures,” shall be treated as gain or loss from 
the sale of a capital asset to the extent “that the propertty, including a commodity future, 
used to close the short sale constitutes a capital asset in the hands of a taxpayer.” The 
legislative history nocoguaee explicitly the hedging exception. H. R. Rep. No. 1337, 83d 
Cong., 2d Sess., p. A278; S. Rep. No. 1622, 83d Cong., Sess., p. 487: “Under existing 
law bona fide h ng transactions do not result in capital gains or losses. This result is 
based upon case law and regulations. To continue this result hedging transactions in 
commodity futures have been specifically excepted from the operation of this subsection.” 
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Mr. Henican. Mr. Chairman, he was here earlier this morning, but 
he told me he had an engagement at 11 o’clock which he would have 
to make, 

Therefore, he is not present. 

Mr. Gatutines. I understood he desired to make a statement. 

Mr. Henican. He did, sir, but he told me that he would be glad to 
prepare for the committee a letter setting forth his views with refer- 
ence to this proposal. 

Mr. Garuines. We would like to have such a letter from him on file, 
and any statement which he would like to make for the record. 

Mr. Henican. He is a member of the Chicago Board of Trade, and 
he personally gave me authority to act for him. I know that that in- 
stitution is in favor of this amendment that we have proposed also, 
and that we have agreed to here. I would just like to get that into 
the record at this point. 

Mr. Gatutnes. Have you received any communications from any 
other commodity group with respect to this legislation since it was 
introduced ¢ 

Mr. Henican. Mr. Gathings, I have informally discussed this pro- 
posal with the executives of most of the commodity exchanges that 
are regulated by the Commodity Exchange Act, and in my opinion 
they are all in favor of this bill. I have made it a point to discuss 
the matter with the presidents or the executives and vice presidents of 
substantially all of the institutions that are under the supervision of 
the act, and they are all in favor of it. 

Mr. Gaturnes. Is there anything further, gentlemen ? 

Mr. McIntire. Mr. Chairman, I have one more question. This mat- 
ter of liquidation is one that I do not have fixed too clearly and dis- 
tinctly in my mind, but I would draw this thought from your testi- 
mony, Mr. Henican: ur 

This legislation being somewhat restrictive in its use—in that it is 
directed toward the manufacturers and processors and to other ele- 
ments who may be participating in the futures transactions—is in it- 
self somewhat of a degree of insurance on the pressure of liquida- 
tions, inasmuch as the mill management, through its representative, 
is in on a futures transaction as price insurance protection. The 
relative positions between the price in those futures transactions 
and the spot market is sufficiently closely related so that the pressure 
of a quick liquidation is not likely to occur. 

Is that correct? 

Mr. Henican. That is the way I feel about it; yes, sir. In my ex- 
perience it is not possible to cover the exact quality you want in any 
commodity in those large amounts which would necessitate immediate 
liquidation of a large volume of futures that you have in the market. 

ou could do it in a small block as you acquire it. 

Mr. MoIntime. You cited this case of mill management setting a 
price of 30 cents a pound for cotton and instructing their purchasing 
representative there to use that as a guide in relation to the actual cost 
of cotton which goes into their manufacturing process, and that 30 
cents a pound may or may not be a controlling factor on the purchase 
of futures. 

Mr. Hentoan. That is right. 
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Mr. McIntire. However, you think that there is a close enough rela- 
tionship between the level of the price of futures and the spot market, 
so that it will not distort these positions enough to serve as an incentive 
to get out of the futures in bigger blocks than would be orderly ¢ 

Mr. Henican. Mr. McIntire, those relationships get out of line once 
in a while, but I think on the average over a series of years they are 
pretty close together. We are talking about a business transaction, 
in my opinion, and it has to be conducted in a businesslike way—other- 
wise, they would not be entered into or liquidated. 

Mr. McIntire. Mr. Chairman, we are spending a great deal of time 
in discussing cotton and using it as an illustration as to what this law 
would cover when we are actually covering other commodities. 

Mr. Gatuines. Yes. 

Mr. McIntire. This type of close relationship between the futures 
pricing and the spot market would not necessarily hold true in other 
commodities. 

Mr. Henican. Mr. McIntire, if you recall what I said yesterday, I 
am fairly familiar with most of the commodities but having been born 
in a cotton patch—I know that industry better. I think the relation- 
ship between the commodity markets and all commodities—that is, 
futures and spots—works substantially the same. 

Mr. McInvire. Well, could I ask your observation there as to 
whether you think the relationship in trading on such commodities as 
wheat and cotton and oats and barley are comparable to the relation- 
ships and the trading on onions, potatoes and some of the other perish- 
able commodities? | « 

Mr. Henican. Mr. McIntire, I think, quite naturally, that the func- 
tioning—I break down the commodity industries into two categories, 
major and minor. I put in the category of major commodities whose 
commodities that we produce in large surplus in this country such as 
cotton, wheat, corn and a few others, and in the minor commodities I 
put the perishable commodities such as onions, potatoes and so forth 
and so on—the smaller commodities. There probably ought to be a 
third category called “import commodities” such as cocoa, coffee, hides 
and so on and so forth. Quite naturally, the volume in those markets 
is not the same logically, and from a commonsense angle we have a 
larger volume of trading in the major commodity markets where those 
commodities are produced in big surplus in this country and, there- 
fore, in my opinion, the relationship and the functions of those markets 
are much better and much more efficient in those commodities than in 
the smaller commodities. 

I am quite familiar with the situation in onions and also in potatoes. 
aioe at? I am not in favor of some of the things that are happening 

here. 

Mr. McIntire. You have a lot of company on that point, in my 
opinion. 

Mr. Henican. Okay. I know of some things. As I told you earlier, 
Merrill and Lynch does not take a position on these markets. What 
we are interested in is a fair and equitable contract for buyers and 
sellers because we know that if they are onesided in either respect we 
cannot do business and we are interested in a large volume of business 
in order to get our percentage of it. 





COTTON FUTURES CONTRACTS 73 


Mr. McIntime. I was getting to the fact that our responsibility un- 
der this legislation is much broader than cotton, but that is what we 
have spent our time on, and I was just wondering about the other 
commodities. 

Mr. Henican. Let me ask you this question: ale 

I wish you would clear up some of my ignorance because you origi- 
nate from that territory. Is there such a thing as an onion processor 
or manufacturer ? 

Mr. McIntire. I do not know. I do not come from an onion terri- 
tory. 

Mr. Henican. Would he qualify under this? 

Mr. McIntire. No; I do not think so. 

Mr. Henican. I can see a possibility. There are potato processors 
and manufacturers. 

Mr. McInvire. Very definitely. 

Mr. Henican. I have handled some long contracts for a potato chip 
manufacturer where the potato price was such that he could fix his cost 
and fix his profits, but I do not think you would have such a thing as 
an onion manufacturer or processor. So, he would not qualify under 
this amendment; would he? 

Mr. Latrp. We do have these french-fry potato plants which are 
processors. 

Mr. McIntire. And, of course, there is likely to be more of it as 
time goes on. That is the direction in which marketing is moving in 
those commodities. 

I am wondering, and I just wanted to get your thought, as to 
whether or not the discussion we have had here particularly on cotton 
has equal bearing and an equal relationship with the other commodi- 
ties which are affected under this act? 

Mr. Henican. I think so. 

Mr. McIntime. Do you think this bill should be amended to show 
the commodities, commodity by commodity ? 

Mr. Henican. No, sir; I am very strongly opposed to amending this 
to include cotton only. It should include all commodities because as 
you recall yesterday the gentleman from CEA mentioned the fact 
that the first time this came up was many years ago. It had to do with 
a Quaker Oats matter, and the Corn Products matter, and it has only 
been recently involved with cotton. 

There is another case in which I was personally involved which had 
to do with the Mexican Government in regard to wheat. I would be 
very much opposed to limiting this amendment to cotton. 

Mr. McIntire. Thank you. 

Mr. Garuines. Are there any further questions? 

(No response.) 

Mr. Garuines. Mr. Kauffman, and Mr. Henican, I just wonder if 
you gentlemen think that the record is complete or if you had any 
further suggestions? 

Mr. Kavurrman. Mr. Chairman, I believe it is complete insofar as 
the Commodity Exchange Authority is concerned. 

Mr. Garuines. Thank you. 

If there are no further questions, the subcommittee will stand ad- 
journed to meet again at the call of the Chair. _ 

(Thereupon, at 12 o’clock, noon, the subcommittee adjourned.) 
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TUESDAY, MAY 15, 1956 


House or REPRESENTATIVES, 
Commopity SuBcOMMITTEE ON CorTTON, 
COMMITTEE ON AGRICULTURE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:10 a. m. in room 
1310, New House Office Building, Hon. E. C. Gathings presiding. 

Present: Representatives Gathings (presiding), McIntire, Jones, 
and Hagen. 

Also present: John J. Heimburger, Counsel. 

Mr. Gatutnes. The subcommittee will come to order. Other mem- 
bers will be here shortly. I thought we could get started so that all 
here that would like to give us the benefit of their views could be 

eard. 

The clerk handed me the names of only two witnesses who have 
indicated a desire to testify before the subcommittee this morning. 
We would like to hear from Mr. John Murray, vice president of the 
Quaker Oats Co., of Chicago, Tl. 

It was the purpose of the subcommittee that we get the views of the 
various processors of the commodities that use the exchange that would 
be interested in this legislation. 

Mr. Morray. Yes, sir. 

Mr. Gatutneos. In view of the fact that we heard largely from the 
cotton people we thought it best that other groups be heard as well. 


STATEMENT OF JOHN MURRAY, VICE PRESIDENT, QUAKER OATS 
C0., CHICAGO, ILL. 


Mr. Murray. That is fine. We thank you very much. 
My name is John R. Murray and I am vice president of Quaker 
Oats Co., of Chicago, in whose behalf I am appearing before you 


today. 

I believe that I correctly understand that H. R. 9333 concerns pri- 
marily section 4 (a) of the Commodity Exchange Act which was en- 
acted for the purpose of diminishing, eliminating or preventing ex- 
cessive speculation causing sudden, unreasonable, or unwarranted price 
changes in futures markets in any commodity named in the act. 

The Quaker Oats Co., as a processor of grain, is deeply interested, 
and in a most important way, in the question of limitation of purchase 
of grains in the futures markets. 

t the outset I would like to make it clear that the purchases of 
futures contracts by the Quaker Oats Co. are for a business purpose 
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and not speculative in the sense in which that term is commonly and 
loosely used. ; 

I would also like to point out that rarely do we take delivery of 
grain in the futures market. Our long futures are normally exchanged 
prior to the first day of the trading month involyed for actual oats. 
By so doing we can obtain the quality desired, which is most important. 

‘For many years our company, by entering the futures markets, has 
contracted in advance to buy oats to cover the requirements of its 
advertised package goods business. ‘These advance requirements can 
be predicted with accuracy for at least a 12-month period. 

As a distributor of the products of grains, it has been our practice 
and has been necessary in the safe conduct of our business, that we 
offer as nearly as possible a stabilized price to wholesaler, retailer, 
and consumer on advertised package lines. These constitute a large 
and important share of our business. 

In order that this may be accomplished we plan ahead in the pur- 
chasing of our supplies of grain, together with other constituent ma- 
terials in arriving at our offering prices. 

Further, with this information, we are enabled to make the neces- 
sary advance contracts for advertising, all of which tends to an orderly 
distribution and avoidance of speculative risk. The company, in gen- 
eral, has followed this practice for many years, making its contracts 
for grain and grain futures, package material, and advertising in 
advance when prices were such as to enable us to earn a reasonable 
margin. 

Any restriction in the privilege of making advance futures contracts 
for supplies of grain, is sometimes a serious hardship, not only as it 
affects the grain but also the other constituent lines. Such purchases 
are not speculative since they will be offset by the assurance of actual 
sales based on records of previous years. 

In fact, the effect of this operation is to insure a stabilized mer- 
chandising position and avoid speculating on the fluctuations of the 
daily market. It has been our practice to make these advance con- 
tracts for such periods as general business conditions warranted, 
usually from 6 months up, but at no time exceeding the advertised 
package grain requirements for 1 year. 

To all intents and purposes the futures contracts are hedged by 
prospective sales. These purchases not only in grain but in the pack- 
age material and the advertising contracts are constructive and bene- 
ficial. In grain they help to establish a market for the producer. 

There is, therefore, every reason that such provisions be made as 
will permit of this business being continued along the practical, safe, 
sound and nonspeculative lines which have been maintained to the 
benefit of the community over a long period. 

Mr. Garutineos. I just wondered about your advertising campaign 
and how it would in any way affect this legislation. How do you 
figure your requirements over a period of 6 months or a year? Does 
advertising enter into this picture to increase demand for the various 
products you sell. 

Mr. Murray. Well, we like to set up our advertising program for at 
least a year in advance, sometimes it is even longer than that. And 
if we know what our cost of production is, based on the grain and 
labor and freight rates, and all of the sort of thing, plus advertising, 





COTTON FUTURES CONTRACTS 


of the packaged material—what it will be—then we can figure out 
more closely what our advertising allowance per unit should be. 

I don’t think actually that it would have any effect on the legisla- 
tion. The legislation itself would help us to plan our advertising 
better, further ahead. 

Mr. Garuines. Advertising does have quite a lot of effect though 
on your sales ¢ 

Mr. Murray. Well, we think it does, sir. We hope it does. 

Mr. Gaturnes. But the product itself is really an excellent product. 
I do a lot of buying at the grocery store. 

Mr. Morray. Good. 

Mr. Garutncs. And I know your products very well. 

Just how many different types of package merchandise does your 
company distribute, and what are they / 

r. Murray. I can’t give you the exact number. 

Mr. Garuines. Do you not manufacture grits ? 

Mr. Murray. Yes; we manufacture corn meal, corn grits, both 
yellow and white. We manufacture several different types of oat- 
meal, and various types of specialty flour such an Aunt Jemima pan- 
cake flour and buckwheat flour. 

We make cornflakes, rice flakes, wheat flakes, puffed wheat and 
puffed rice, and shredded wheat biscuit called muffets, and wheat 
cereal called Pettijohns, which is a cooked cereal. 

Mr. Garnines. You buy all types of grain ? 

Mr. Murray. Everything, I think, except rye, flaxseed and soybeans. 

(Discussion off the record.) 

Mr. Garuinos. Let us get back on the record now. 

Mr. Murray. You have observed that I refer very largely to pur- 
chases. There is no way in which our business would be diverted into 
a short selling proposition, beyond such supplies of grain as we might 
have in our plants in excess of unsold or unspecified requirements. In 
other words, such short sales are, under the law, hedges. 

In conclusion we repeat that the futures acquired by us are for a 
definite nonspeculative purpose, namely, to establish at the beginning 
of each season the cost of grain for our advertised consumer goods. We 
believe we should be allowed to purchase in the futures market such 
seasonal quantities as our experience and judgment indicate to be 
necessary. 

We respectfully urge that the Commodity Exchange Act be amended 
that the restrictions under which we now operate can be reduced. We 
believe that the removal of these restrictions will benefit producers, 
consumers, processors, and manufacturers. 

Mr. Garuines. Thank you so much for your statement. Are there 
any questions ? 

r. Hermpurcer. Mr. Chairman, Mr. Murray, I am the committee 
counsel. I do not quite understand this next to the last paragraph. 
Would you put that into some other words for me? 

Mr. Murray. Well, let us put it this way : Supposing we take a figure 
out of the air that our predicted sales of Quaker Oats during the next 
12 months are 10 million bushels. In order to keep our plants oper- 
ating at times we carry more oats than enough to turn out the actual 
Quaker Oats. 


79531—356——_6 
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So that if we might have 12 million bushels of oats stored in our 
plants, that would be 2 million in excess of our package requirements. 
And not’ being speculators we would hedge the additional 2 million 
bushels by sales in the futures market. 

Mr. Hermevreer. I think I understand it now. I noticed back on 
page 2 at the bottom of the page, you say: 

It has been our practice to make these advance contracts for such periods as 
general business conditions warranted, usually from 6 months up but at no time 
exceeding the advertised package grain requirements for 1 year. 

Do I gather correctly from that statement that you have been able 
to make futures contracts covering your requirements for as long as 6 
months in advance under the present regulations ? 

Mr. Murray. No, sir. We have not been able to buy the 6 months’ 
requirements in the futures market alone. For example, 6 months 
would be roughly 12 million bushels under the present limitations. 
And we have never been able to buy 12 million bushels but we have been 
able through buying cash oats, the actual oats, and futures combined, 
so that we are covered as we call it, 6 months ahead. 

Mr. Hermsurcer. When you refer here then to advance contracts 
you are speaking very broadly of the physical grain as well as the 
futures contracts ? 

Mr. Murray. Yes, sir. , 

Mr. Hermpurcer. And you feel that it would help to stabilize your 
operation and reduce some of the elements of risk if you were able to 
make futures contracts for a longer period ¢ 

Mr. Murray. Yes, sir, I think it would help stabilize not only our 
business but the market itself in that—not that we have a crystal! ball 
but we try to pick times when we think prices are low and buy ahead 
at that time. 

Mr. Hermpurcer. I assume your company is one of the larger users 
of oats for food purposes ? 

Mr. Murray. For food purposes, yes, sir. 

Mr. Hermeurcer. Do you have any idea what proportion of the oats 
used for food is used by pony company ina year ? 

Mr. Murray. Well, the entire milling industry for human consump- 
tion uses in the neighborhood of 3 to 4 percent of the total crop. I 
don’t know offhand just what percent of the industry our output is. 

Mr. Hermmeurcer. Would you have any rough guess, 10 percent, 25 
percent, is it? 

Mr. Murray. I'd rather not hazard a guess because I am not at all 
sure what that would be. It might be as much as 40 percent. 

Mr. Hermeurcer. Can you tell us what it is in bushels so that with 
this 3 to 4 percent figure you gave us we can get some statistics to figure 
itout? Would you prefer not to do that? 

Mr. Murray. I would rather not in open hearing. 

Mr. Jongs. Does not Quaker Oats manufacture feeds, too? 

Mr. Murray. Yes, sir; complete line of animal feeds. 

Mr. Jones. Thank you. That is carried on in the same organiza- 
tion? Itisall operated by the same company ? 

Mr. Murray. That is right, sir. 

Mr. Jonzs. Only have different divisions ? 

c Mr. Murray. Yes, sir. It is all in the same company in the United 
tates. 
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Mr. Gatuines. The authority that this bill would give you or create 
would not be used for speculative purposes; would it ? 

Mr. Murray. Absolutely not. We don’t speculate. 

Mr. Gatutnes. Would you please hand the witness this copy of the 
amendment ? 

You were not here last week when the first 2 days of the hearing were 
held. This particular amendment has been one that the various 
industries as well as the Department seem to favor. I wish you to 
give us your views with respect to it. 

Or I might ask whether or not the amendment has been brought 
to your attention ? 

r. Murray. Yes, sir, I have seen this—saw it yesterday. I think 
that it is quite proper. We could very well work along with it. 

Certainly we are interested in buying and liquidating our purchases 
in an orderly manner and in accordance with sound commercial prac- 
tice. My experience has been that we have been able to get along very 
well with the Secretary of Agriculture at any time when we come to 
him with a reasonable request. 

‘I would assume in connection with the regulations that the usual 
procedure would be followed of holding hearings and giving the 
trade a chance, or ourselves a chance, to discuss with the commodity 
exchange authority any regulations that they might make before they 
put them into effect. 

Mr. Gatutnes. The CEA testified that they would confer with the 
various interested groups. 

Mr. Murray. I say I assume that would be the usual procedure. 

Mr. Gatutnes. That will be all. Thank you so much. 

Mr. Murray. Thank you. 

Mr. Garutnes. Mr. Taine S. Schonberg, Chicago Board of Trade. 
We will be glad to hear from you. You may proceed in your own way. 


STATEMENT OF JAMES S. SCHONBERG, VICE PRESIDENT, UHLMANN 
GRAIN CO0., CHICAGO, ILL. 


Mr. Scnonzerc. If I might state—if you wish off the record—but 
while the Chicago Board of Trade is commonly known as the grain 
exchange, we also are probably the leading area for the whole world 
in registering fats and oils prices. And considering that Mr. Murray, 
representing Quaker Oats, and others representing grain firms can 
testify from that point of view, we are talking more or less from the 
fats and oils point of view. 

My name is James 8. Schonberg and I am vice president of Uhl- 
mann Grain Co., 141 West Jackson Boulevard, Chicago, Ill. I am also 
a director of the Board of Trade of the City of Chicago and chairman 
of the soybean oil and soybean meal committee. 

In 1949 I was appointed chairman of a special committee by the 
directors of the board of trade to investigate the feasibility of opening 
a futures market for soybean oil in Chicago. In our investigation we 
contacted many processors and refiners of soybean products. 

In addition, I also had the opportunity to work with many trade 
groups and trade representatives in the formation of trading rules 
covering futures trading in soybean products and therefore feel that 
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I am familiar with the problems from time to time confronting the 
industry. 

I make this statement on behalf of the Chicago Board of Trade and 
urge the House Agriculture Committee to report out some type of bill 
that will amend section 4a (3) of the Commodity Exchange Act so as 
to permit anticipatory hedging. 

Although the Chicago Board of Trade neither offers nor endorses 
any language to accomplish this request it is urged that strong con- 
sideration be given to reporting some sort of a bill that does not grant 
the Secretary of Agriculture authority to promulgate regulations as 
to how inventory should be acquired or liquidated. The reasons for 
this will be obvious as I continue with this statement. 


A. FORWARD CONTRACTS IN SOYBEANS AND SOYBEANS PRODUCTS 


Soybeans are still a relatively new crop. Its marketing system is 
still in the process of development. In putting the problem of risking 
system in its proper setting, it seems important to look at the history 
of risking in the soybean complex. 

Futures trading in soybeans was started in October 1936 and 
achieved considerable volume in 1940. Trading was at a standstill 
during and following World War II until the fall of 1948 when there 
was once again a substantial volume of trading. 

Farmers have historically sold a high proportion of their soybean 
crop at harvest. While in the past 2 or 3 years they have held more 
for a later sale, sales are still large at harvest time. Soybean proc- 
essors’ inventories at times amount to more than 4 months’ crush. As 
recently as 1947 they bought 80 percent of a year’s crush at harvest. 

Early in the soybean history processors developed the practice of 
selling cash oil and cash meal for substantially deferred delivery 
against inventories of soybeans. Some of the deferred contracts 
were for delivery as much as 12 months later. They were able to sell 
these forward positions only by offering substantial price discounts 
to the buyers. 

The discounts were large, amounting to one-half cent per pound per 
month forward for oil and $1 and more per ton per month forward for 
meal. In 1947-48 the actual cost of shifting risks to the positions 
into which they were sold was in excess of 17 cents per bushel of soy- 
beans. The same year the cost of shifting meal risks was in excess of 9 
cents per bushel of soybeans. 

In bidding for soybeans processors simply took the prices they could 
get for products in the actual position sold. It is estimated that 
Illinois farmers would have gotten SPEROEiapely $20 million more 
for their 1947 crop of soybeans had these risk premiums not existed. 

This was a nice arrangement from the processors’ point of view as it 
gave them the opportunity to fix their crushing margins, knowing then 
what they would be paid for their services. e buyers, I might say, 
had but little speculative competition for their products and could 
command large risk premiums. 

This situation led to the demand for a soybean oil and soybean mea! 
futures market at the Chicago Board of Trade for when they choose 
farmers want to be able to sell, and thus stop speculation; and proc- 
essors want to be able to protect their inventory from adverse price 


fluctuations. 
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B. SOYBEAN PROCESSORS’ PROBLEMS 


Soybean processors are in the business of selling crush capacity. 
Their primary concern is to earn a manufacturing profit. There 1s 
much more crush capacity than there are soybeans to crush; they must 
buy soybeans when they are available or fail to get a full crush, The 
processing margin is erratic. Out of this situation arise some impor- 
tant inventory management problems. 

They are, inevitably, in the business of speculating in processing 
margins. The simplest inventory program is to buy cash soybeans 
when they are available and sell cash oil and meal from them. 

This makes a very nice operation; but, unfortunately, the soybeans 
are not always available when the product markets want product, and 
markets are not always available when soybeans are. This program 
also assumes that processors passively take such margins as are offered 
them. 

Processors can buy soybeans and hedge them in soybean futures, 
removing their hedges as they make and sell product. This policy 
does not, again, take into account the need to judge the appropriate 
times to close margins. 

They can sell cash product and cover their requirements in soybean 
futures until the cash soybeans are bought. 

A soybean processor, if he decides that the prices of soybeans and 
products in futures markets offer an acceptable crushing margin, can 
buy soybean futures and sell product futures and thus fix a profit on 
this year’s operation. 

There are times when reversing crush by processors is a part of good 
inventory management. Suppose that a processor puts a full month’s 
erush on his books for, say, May. During May the price of soybeans 
goes up in relation to product prices so that the most profitable opera- 
tion for the processor is to sell soybean futures and buy product futures. 

The market is telling him that it wants soybeans rather than prod- 
ucts. He is performing a very real service when he furnishes them. 
This is the processors’ main line of defense against speculative excesses 
in soybeans. 

C. OIL USERS INVENTORY PROBLEMS 


The users of primary fats and oils are the manufacturers of shorten- 
ing, margarine, salad oils, mayonnaise, and cooking oils. These are our 
fats in consumption form. In addition there are intermediary refiners 
of oils. The export of fats and oils, lard and soybean oil particularly, 
1s very important. 

There are relatively few firms that buy primary fats and oils. Those 
that do must, therefore, buy in large volume. The ordinary processing 
and merchandising operations of these firms require a minimum inven- 
tory of 60 days’ supply. 

In addition they must keep a supply of oil greater than this amount 
lined up so that they avoid buying in tight-spot markets. Firms that 
buy in such large quantities simply cannot rely on spot markets for 
re It appears that if these inventories are kept hedged, most of 
the hedges will be placed by a relatively few firms. 

In the past the large consumer firms have been willing to carry a 
high proportion of their inventories unhedged and to reach out for 
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more supplies than required by a minimum inventory policy. A part 
of their willingness to do so has been the forward discounts offered on 
soybean oil. This has been the fat with the highest proportionate open 
inventory. — ; 3 : 

In a pure sense this forward buying is speculative. It is speculative 
because if the price goes up, the firm makes money ; and if it does down, 
the firm loses money. I think that I have noted a tendency for such 
firms to carry smaller inventories, to be less willing to carry risks, dur- 
ing the past 2 years. They are manufacturing firms and, therefore, 
not the most logical risk bearers. 

However, there are certain characteristics of this speculation that 
distinguish it from what we usually think of as speculation. . For 
the most part these inventories are accumulated for use rather than 
for resale in their original form. These inventories are accumulated 
to a large extent against anticipated sales of household products. 
These products are branded, i. e., trademarked, products and carry 
prices that are changed infrequently. 

The sales of these products requires extensive advertising and mer- 
chandising programs. There are relatively few firms in the field. 
Each firm must meet the competition of the others to hold its place 
in the field. If its inventory policy is such that its raw materials 
cost more than those of its competitors, its profit is hurt. 

When looked at this way, speculative purchasing, well ahead of 
requirements, may well represent the least risk policy. 


D. INTERVENTION BY THE COMMODITY EXCHANGE COMMISSION 


On January 16, 1953, the Commodity Exchange Commission an- 


nounced that effective April 1, 1953, trading in cottonseed oil, soybean 
oil, and lard would be regimented by limiting the speculative and daily 
trading limits as follows: 

Cottonseed oil, 3,600,000 pounds or 60 contracts. 

Soybean oil, 3,000,000 pounds or 50 contracts. 

Lard, 1,600,000 pounds or 40 contracts. 

The Board of Trade of the City of Chicago together with the New 
York Produce Exchange and various associations in the fats and oils 
industry worked to have the order canceled. 

At the time these limitations were announced, the speculative and 
daily trading limits in soybean futures was 1,000,000 aioe as Op- 
posed to the present 2,000,000 bushel limit. 

It is estimated in trade circles that 1,000,000 bushels of soybeans 
will yield aproximately 175 contracts of soybean oil. It seemed logi- 
cal for limitations on oil to be in step with the limitation on soybeans 
and that point was continuously stressed. 

In addition, the factory production of soybean oil and cottonseed 
oil in 1952 (the last full year preceding the announcement or order) 
was 2,477,598,000 pounds and 1,707,619,000 respectively. , 

With production of soybean oil in excess of cottonseed oil, one 
would assume that contract limitations imposed by the Commission 
would follow a similar pattern but such was not the case. 

The objective of the order was to eliminate any likelihood of the 
price of the commodity fluctuating widely following a large purchase 
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7 sale. We argued that the order may well have had the opposite 
effect. 

It is a well known fact in commodity markets that price changes 
are due to such varied factors as weather conditions, crop reports 
and Government action. Trading limits that tend to make a market 
“thin” are also a source of price fluctuation. 

The order was all encompassing since it also affected dealers in 
such commodities as copra, tallow, et cetera. It has been common 
practice for these commodities to be hedged in fats and oils futures. 
Since such transactions were not bona fide hedges within the mean- 
ing of the order, they too were affected by the limitations. Such 
a situation was diametrically opposed to the work that was done 
in establishing futures markets that would protect the farmer, the 
processor, and the consumer. 

On January 22, 1954, the Commission suspended the effect of the 
order until further notice, reserving unto themselves the privilege 
of reinstating the limits on such date as may be set by the Commis- 
sion. A reinstatement of that order will in our opinion, bring back 
many conditions to the soybean industry that existed in the late 
1940’s and which I previously discussed since the soybean oil processor 
would have anticipatory hedges limited to the stringent restrictions 
promulaged in 1953 and would necessarily have to hedge commitments 
in the unregulated cash market, to the detriment of himself, the 
farmer, and the consumer. 

It is imperative, therefore, that this threat be removed and an- 
ticipatory hedging be removed from the category of speculation. 
Our experience necessarily dictates that we recommend that an- 
ticipatory hedging be defined in the act as is the case of bona fide 


hedging and not subjected, controlled, or regulated by the Secretary 
of Agriculture. 


E. CONCLUSION 


As stated publicly, the earnest desire of the executive branch of the 
Government of the United States of America is for the producer of 
farm products to obtain 100 percent of parity in the market place. 

In addition, the Congress of the United States has anprenns con- 
cern over the spread between the prices received by the producer 
and the price paid by the consumer. In our opinion, anticipatory 
hedging would assist in helping the farmer to attain 100 percent of 
parity in the market place and also reduce the price spread by evening 
the peaks and valleys of price movements, thereby benefiting producer, 
consumer and our economy asa whole. 

Thank you. 

Mr. Garuines. An explanation and definition of an anticipatory 
hedge has been made to this committee. Do you agree that an an- 
ticipatory hedge is defined as the purchase of commodity futures 
contract in lieu of the raw commodity by an organization in anticipa- 
tion of its processing need over a period of time ? 

Mr, ScHONBERG. That is the very definite opinion that we have of 
an anticipatory hedge. 

Mr. Garuines. You have given us some very interesting informa- 
tion with respect to soybeans and soybean products. You come from 
a region that produces quite a lot of soybeans—— 
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Mr. Scuonpere. Yes, sir. 

Mr. Garuines. As well as the gentleman from Missouri who is the 
chairman of the Subcommittee on Soybeans, I am proud that he is 
with us this morning. 

Mr. ScuHonperc. Yes, sir. 

Mr. Jones. In that connection, I would like to ask you one or two 
questions. 

I noticed, if I understand you correctly, you said that the processing 
facilities for soybeans were in excess of the needs. 

Mr. Scuonsere. The use needs. 

Mr. Jonss. For the use needs ¢ 

Mr. Scuonsere. Yes. 

Mr. Jones. That brings up this question: That would indicate that 
there would be great competition between the processors then ¢ 

Mr. Scuonsere. Yes. 

Mr. Jones. Then does it not also follow that there would be a 
greater incentive on the part of the processor to get into the specula- 
tion field in order to protect any losses he might have from his 
processing ¢ 

Mr. Scuonperc. Well, that is, of course, a matter of opinion when 
he wants to buy, but as we have stated, his greatest opportunity to buy 
is when the farmer is willing to sell, which in the past has been the 
harvest time which has been tapering off in later years. 

He has been selling a smaller percentage of his production. That, 
too, might be because the crops are all so large; bushelwise, he still 
sells a great quantity at harvest time. 

Mr. Jonrs. I mean, watching this picture, it seems to me, and, of 
course I am interested in protecting the farmer 

Mr. Scuonsere. Yes, sir. 

Mr. Jones (continuing). In my section naturally the farmer has 
to sell at the harvest time. He hasno alternative. 

Mr. Scoonserec. Yes. 

Mr. Jones. That is true in most cases. And it has been my observa- 
tion that the processor, that is the operator of the crushing mill, 
has been able to buy at the harvest-time at a price considerably less 
than the futures price would be. 

And it has also been my observation that many of these processors 
have made their money, not in the processing field, but in the specula- 
tion field and in the ability to buy from a farmer at what might*be 
termed a distress price, because there was no place to put the beans. 

What I am trying to figure out is how we can do something to help 
this farmer to get a part of the profit that is made by the processor 
through his operation of buying the beans below what would be con- 
sidered a fair market price. We have had a support price on soy- 
beans but at the same time there has been a shortage of facilities for 
the farmer to store those beans. 

I have in mind one particular processor. He finally went broke. 
But he was making all of his money out of the buying of beans and 
the profit that came from the price of those beans going up, after the 
farmer had disposed of his crop. But he was losing money all of the 
time on his processing operation. I do not know how this legislation 
would affect the farmer in that respect. 

Mr. Scuonsere. We are not primarily talking about the processor, 
we are primarily talking about the man who buys the oil ahead for 
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his uses, let us say, some of our big firms—Lever Bros., Armour, and 
Spencer Kellogg, and Durkee, and Procter & Gamble who supplies the 
household—the processors can and do buy the soybeans and they are 
able to hedge them in the futures market, especially in the case as you 
state, I think you used the expression at a detreaed price. 

That is all the more benefit to the processor to buy his soybeans and 
at the same time hedge in futures. He is not necessarily interested in 
anticipatory hedging as we are talking about today. 

You see, we get a little afield. Soybeans has many complications, as 
I think we are all familiar with. That is really another branch of the 
topic we are discussing. I do not mind comment on that. Why, I 
believe prices have advanced so sharply—I think we might take this 
year as an excellent example, when we have the largest crop in history 
and early in the year it appeared that prices might even decline in the 
latter part of the season. Instead of that it has been an extensive ad- 
vance, 

Primarily the fear was that we wouldn’t have sufficient market for 
the product of the soybean, especially the oil, at first. Then through 
Public Law 480, which the Department of Agriculture carries out— 
and I don’t know all of the ramifications of it, but it has been possible 
for foreign countries needing oils because of the shortage of olive oil 
in the Mediterranean Basin and a small crop of vegetable oils in South 
America, our funds supplying the funds to these countries or making 
purchase possible through these expenditures in their own currency 
rather than in dollars, greatly expanded the salability of our oil in for- 
eign markets. And that created a very great demand for soybeans to 
the point that it is conjecture now whether we might be in sort of a 
squeeze—not the commitments that our Government has made but the 
rights of these countries to buy on a dollar basis but pay in their cur- 
rency, whether that might not create a tightness in the market to the 
extent that some people have to defer purchases until later. 

I think already the Department has deferred some of the purchases 
until the new crop period, which would be in the fall months, rather 
than limiting them to the spring months or maybe summer months 
when the soybean crop is just running its course at the end of the 
season. 

Those are some of the things that I might say this year has caused 
the soybean market to advance. 

Last year we had a contrary trend. It was feared that there would 
be a big carryover, through inability of the farmers—did you want 
to interrupt me? 

Mr. Jones. Go ahead. 

Mr. Scuonserc. Last year the trend was down at the end of the 
season and rather a substantia] quantity of beans were turned over to 
the Government on support loans and the Government put those on 
the market and cleaned them up very nicely before the new crop 
started. So they didn’t interfere with the movement of the new crop 
which we wish could be done in wheat and corn where the quantities 
are so enormous. 

But in soybeans they did an excellent job in putting those on the 
market. So this new crop was not encumbered by a very large carry- 
over—a moderate carryover of about 10 million bushels. 

Years prior to last year we also had the same type of a pattern as 
this year, but then we had much smaller crops to handle. The de- 
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mand for the oil in this country and a certain amount of exports— 
part of them cottonseed oil under the Government selling from their 
stocks, which they had acquired in certain support measures—that 
helped the whole fats and oil market that year. 

And prior to that the crops were even smaller, and the demand with 
our growing population, our edible fats and oils consumption per 
capita is rather stable. It does not —_ much from one year to the 
next. And we have needed all of the oils and fats that we have been 
able to produce. 

Mr. Jones. Of course, we have been fortunate, I think, in the dis- 
posal of our soybeans. I know for several years I have felt that it 
might be necessary to invoke acreage controls on soybeans but for- 
tunately we haven't had to do that. 

One other question and I will be finished. 

Has there been any indication that there is more speculation in the 
soybean oil market than there has been in the cottonseed oil market ? 

Mr. ScuonserG. I would say the volume of trade in Chicago soy- 
bean oil futures is larger than the volume of trade in New York cotton- 
seed oil futures, yes, sir. Whether it is speculation, or whether it is 
trade use and speculation combined, I. do not know, because those 
figures are not made available to the trade until probably a year or 
so later when the CEA releases their annual report. Tomy knowled 
those figures cannot be procured by the trade at this time for the 
current season. 

Mr. Jones. I am not, of course, familiar with all of the trade opera- 
tions, but just by what observations I have made, I had gained the im- 
pression that the soybeans had been used more for—that is in the oil 
particularly—speculation than the cottonseed oil had. 

Mr. Scuonsere. I would say this: What we term as the open in- 
terests, probably you are familiar with that, that is the amount left 
at the end of each day, it is added up for all of the contracts that are 
bought or sold, would be the same total. That is open interest. The 
open interest has not expanded very greatly. It has been larger, but 
it has not expanded very greatly, showing that the holdings from one 
day to the next, whether it is speculative or trade interest, long hedges, 
offset by speculation, and short hedges, spreads and one thing and an- 
other between the different months, from day to day, carried from one 
day to the other, has not expanded very greatly. It has expanded 
somewhat. 

But the volume of trade during the day which comes about from 
many reasons, part of them being that an exporter may make a sale 
abroad and he immediately buys futures as a hedge, and maybe the 
same day he will sell it out, at the same time he buys his cash oil—for 
various reasons, and, of course, I believe speculation as a necessary off- 
set to larger hedging operations in the daily trade, speculation has 
inereased. Yes, lamsure of that. 

Mr. Jones. The thing I was interested in, of course, this farmer 
down in my section sells his soybeans there and at least for the past 
several years that I have been watching it, if that man had some way 
to have held his soybeans until March or February, along in there, he 
would have more than paid for any storage costs that he would 
have had. 

Mr. Scuoneerc. That is true. 
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Mr. Jones. Storage was not available and he was not able to get 
the storage himself or to finance that part. 

Mr. Scuonserc. Might I ask what State is that in? 

Mr. Jones. Iam from Missouri. 

Mr. Scuonserc. The southern part of Missouri, to some extent 
relies on export outlet. In that delta area there are not many proc- 
essors as compared with north, in Illinois, particularly Decatur and 
Bloomington and in areas like that where there is large storage and 
processing operations. In the delta and farther south they rely on the 
export market to a great extent. That is true, as you say, there is much 
less storage space available there. 

Mr. Jones. Thank you. 

Mr. Gatuines. Any questions? 

Mr. McIntire. Yes, Mr. Chairman. 

Mr. Schonberg, I have 2 or 3 questions here. You started off your 
statement in making reference to what was the prevailing practice 
prior to the establishment of futures trading. 

Mr. Scuonsera. Yes, sir. 

Mr. McIntme. In relation to the premium or the penalty or the dis- 
count which was required to cover a forward position—what is this 
discount required in transactions directly with manufacturers? Who 
were the buyers of these forward positions ? 

Mr. Scronpera. There are so few, Mr. McIntire, oil refiners who 
are the large buyers of raw oil in which form the oil comes from the 
processors, they sell the crude oil—there are very few of the processors 
who are also refiners. They sell the crude oil to the refiners and the 
refiners in turn in many cases are those who sell household goods, 
Crisco, if I might be excused from using a trade name, but it is one 


we are all familiar with. We can say Spry, too, and so forth. 
But the processor does not sell the refined oil. He sells the crude 
oil. The refiner and his type of firm for whom we are pleading at this 


particular time deals in the oil, not necessarily the soybean processor, 
because as I stated, he has the soybean futures markets in which to 
hedge, especially if the illustration you gave—if the cash price is dis- 
tressed. 

If the farmer wants to protect himself he has the opportunity. 
Where it is the case of no storage, he can turn around and buy futures. 

Mr. Jones. That is the difficulty for him, knowing how to operate 
in the futures market. So few of them do. 

Mr. Scuonserc. He must not think that because he sells his soy- 
beans he is through. If he wants to continue to speculate he can buy 
soybeans. That is a oes speculation. And if he carries his soy- 
beans in order to get the higher price in March, he is also speculating 
just as much whether it is in cash soybeans or whether it is in his 
futures. There is no difference. If your price goes up, you make 
money, and if the price goes down you lose money. It is a matter of 
speculation, which article does not make a particle of difference. Both 
of speculation. 

Mr. McIntire. Then coming back to my question, these discounts 
were demanded by the refiners, if they were to enter into a contract 
on the forward position on the part of the processor / 

Mr. Scuonserc. Well, I don’t object to your using the word “de- 
mand,” but it was a requirement that they met the buying power by 
giving these concessions for the forward contract, yes, sir. 
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Mr. McInrirer. The processor was somewhat required by virtue of 
his capital position to make forward sales, to put in inventory his 
plant’s production. If he had to submit to these discounts he was in 
a somewhat vulnerable position, was he not? 

Mr. Scuonserc. Yes. But for every million bushels he would have, 
he would lost $10,000 if the price declined 1 cent. So he might im- 
pair his capital if he takes a risk that proves unsuccessful. So it was 
a matter to eliminate the risk from his business, to make these sales 
at the going market for these forward positions, and knowing that he 
in turn found it possible in those years to turn around and buy the 
beans from the farmers at commensurate price which would show him 
a good manufacturing profit. 

We call it conversion in the trade. The Department of Agriculture 
publishes these figures about quarterly and I can recall some times 
that it was 30, 40, 50 and at one time even 99 cents per bushel. That 
may have been during wartimes or not. I can’t place the date. 

The tendency in those days was for the processor to get a good 
manufacturing profit. As stated, these figures of $20 million for 
Illinois, were gathered by one of the economists in the University of 
Illinois, who was one of our witnesses in the fats and oils hearings 
before the CEA. 

While they are not my own figures and I can’t vouch for them, I 
am sure they come from a very authoritative source, from one of the 
leading universities of the country, and right in the heart of the major 
soybean belt. 

Mr. McIntire. To move over to another question, you made refer- 
ence to an order issued by CEA, which if I understood correctly was 
later rescinded. 

Mr. Scuonperc. Suspended, 

Mr. McInvtrre. Or suspended ? 

Mr. ScHONBERG. Yes, sir. 

Mr. McInviee. This order established certain limits which were 
permissible. I am assuming those were the speculative limits. 

Mr. Scuonsere. Yes, sir. 

Mr. McIntme. That were permissible. 

Mr. Scuonserc. Yes. 

Mr. McIntire. And any transaction over and above that had to be 
covered by legitimate or bona fide hedge ? 

Mr. ScoonserG. Cash, yes, sir. 

Mr. McIntire. With the suspensions of that order, are there any 
limits now established, speculative limits, within which—— 

Mr. Scuonsere. No, sir. 

Mr. McIntire (continuing). The board must operate ? 

Mr. Scuonsere. No, sir. 

Mr. McIntire. If that were the case, then within this field to which 
you have referred, the importance of legislatively defining an antici- 
patory hedge relates to an if-and-when basis; does it not ? 

Mr. Scuonserc. That is correct. As of now, with the nsion 
of their order, the user of such markets, the cottonseed oil futures, 
soybean oil futures and large futures markets can anticipate his re- 
quirements and buy futures, yes, sir, so long as that suspension of the 
order remains in force. 
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Mr. McIntme. And the only advantage in this legislation, within 
the commodity group that you had discussed, would be that if this 
order were satis reinvoked, it would not have the same effect as it did 
in the initial imposition ? 

Mr. Scuonsere. If we have relief in the form of classifying antici- 
patory hedges the same as re: classify bona fide hedging now in 
3 (a)—lI think it is 3 (a) and (b) which is definite. 

r. McIntme. I am assuming that by far the greatest proportion 
of the folks who are trading on the Chicago Board are those whose 
integrity is inviolable so that you do not have problems except with 
those who would like to deal in more sharp wilting practices. 

Mr. Scuonserc. Each clearing firm is a member of the Clearing 
Corporation, the Clearing House, as referred to, which watches the 
capital of the company and calls the margins every night, on a stand- 
ing basis and every day, within the hour, to be put up by certified 
check for any adverse fluctuations. They are strictly watches, as I 
say, on an hour-to-hour basis in margin calls. 

Mr. McInvrree. As I understand it, at the present time you do not 
have, as a governing body in your Board of Trade, any too serious 
responsibility of defining a position as to whether it is speculative 
or hedge because you have no limits on speculation ¢ 

Mr. Semetienk! Pardon me? 

Mr. McIntire. You have made the observation that you are not in 
accord with the Secretary of Agriculture prescribing the regulations, 
in relation to the amendment which you have read to this bill. Who, 
then, is going to make the definition of anticipatory hedges, in the 
event you do have some limits on speculation 

Mr. Scuonsere. The reference I made is that the bill does not 
grant the Secretary of Agriculture authority to promulgate regula- 
tions as to how inventory should be required or liquidated. In other 
words, that is the prerogative, we believe, of the operating companies, 
to state how they should acquire their inventory and how they should 
liquidate their inventory. But our plea is that the Commodity Ex- 
change Authority Act be amended so that if the suspended order on 
trading limits and open interest is reinstated, the operators of these 
oil refineries and merchandisers of the retail products, could go out 
in the market and buy as cash or futures as they chose, so that the 
reinvoking of the order would not interfere with their business pur- 
suits in acquiring their supplies. 

Mr. Mclinaire. And leave with the governing body of your board 
the responsibility of interpreting whether those positions are valid 
or not. 

Mr. Scuonserc. I am not prepared to state the definite legal au- 
thority, but, of course, all of our rules, the Board of Trade rules are 
subject to State and Federal laws which, of course, include the CEA. 

It is a Federal body, and if a transaction is a hedge, the party for 
whom the hedge is made is required to give a letter to the Commis- 
sion, Firm Futures Commission, through whom he is trading to the 
effect that his trades collectively or specially are hedges. 

If he isn’t living up to that letter that he states, I would say that 
the proper authority, whether it be the Chicago Board of Trade, or 
the Federal Government, or the State, whatever—and I don’t attempt 
to say—there is definitely authority to make that man account for 
a misstatement. 
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Mr. McIntikr. The net effect of your suggestion would be, would 
it not, I may not be getting this clear in mind, would be that if by 
chance the order was reinstituted, put into effect, and this legislation 
provided for an anticipatory hedge, then the order in itself would be 
of no effect? 

Mr. Scuonserc. That the trading limits order by the Commodity 
Exchange would have no effect on the so-called anticipatory hedging 
actions, that is correct. 

Mr. McIntire. Well, it would have no effect on what your situation 
is right now without the order. 

Mr. Scuonsere. That is correct, it would have no effect. That is 
correct, sir. 

Mr. MoInrire. In other words, it is a situation where if you could 
get this definition in the law relative to anticipatory hedge, you would 
at the same time prevent the Secretary of Agriculture, through the 
CEA, from imposing any regulation as to going in or coming out. 

Mr. Scuonsere. That is right, yes. 

Mr. McInriee. Then you could put in all of the speculative limits 
that you wanted to, it wouldn’t have any effect anyway ? 

Mr. Scuonsere. That is right, yes, sir. That is right, yes, sir. It 
gives them a free hand to act within the law. That, of course, would 
be outside of anticipatory hedging. The law would be there, and they, 
of course, could not touch that if they desired to. 

I feel from what I have heard that the CEA is willing to and prob- 
ably would like to see this law amended. Of course, I can’t speak for 
them. It has been stated to me that they have stated in favor to your 
body that they would like to see this thing. So I think they would not 
be giving up anything to which they think they rightfully would need 
to properly administer the law. 

Mr. MoInrtre. Then if a provision relative to regulations of going 
in and coming out on these transactions were not a part of this legis- 
lation, we are nullifying the present speculative limits on other 
commodities like cotton or grain and simply saying in effect that the 
principle of imposing speculative limits on the exchanges is not sound. 
So we broaden the whole area so that you can go in for 100 percent 
of the milling requirements of the commodity, whether it is specula- 
tive or anticipatory or whatever / 

Mr. Scuonserc. Well, I would say this, Mr. McIntire, that it has 
been publicly stated in other firms that one firm uses in excess of a 
thousand tank cars of oil per month. How can he operate by buying 
50 tank cars of soybean oil. That is 50 contracts. 

Our contract is equal to 1 tank car. Since he bought in addition 
60 tank cars—if he bought in addition 60 tank cars of cottonseed oil, 
that is 110 cars which is a drop in the bucket for a monthly require- 
ment. 

So I am sure that it is recognized that if speculative limits are put 
back on the oils that the man who needs to make anticipatory hedges 
in futures should be apart from that. He is not speculating in the 
sense of the law. 

Mr. McIntire. By the same token, if he needed 1,000 tank cars a 
month he could buy 12,000 in his year’s requirement at the opportune 
ae and that has certain aspects of speculation on his part, does it 
not ¢ 
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Mr. Scuonsere. Well, I would say that all things have aspects of 
speculation, so-called bona fide hedge has an aspect of speculation. 
My firm might sell 10 million bushels of wheat to somebody in France, 
the Frenchman is a buyer. No one on this side has any particular 
position. But he sells that to the Frenchman. He creates a respon- 
sibility. Then he turns around and buy 10 million bushels of futures. 

You can call that what you like, but it is purchasing power in the 
futures market offset by an act, let us say, that a Frenchman has done 
or it might be a German or he might be an Italian that has made that 
purchase. That sends the buying power into the market. He is an- 
ticipating his requirements. It is reflected right back into the futures 
market in this country. 

So when you say that you throw open wide the possibility of specu- 
lation, I say it is open now under certain conditions. It is a bona fide 
hedge if an exporter having made this sale to the Frenchman, to turn 
around and buy 10 million bushels of wheat future, or equivalent in 
cotton, or any other commodity which is in the futures trading. 

Mr. McIntire. But your example is only comparable to the situa- 
tion of the manufacturer who actually needs that commodity in his 
year’s manufacturing. 

Mr. Scuonsere. In this instance, yes, sir, that is all we are asking. 
What we in the trade term anticipatory hedge, in itself it may not 
have any dictionary meaning, but it is to buy his requirements by the 
use of the futures markets if he chooses. 

Mr. McIntire. Referring to soybean futures, how much activity is 
there in the Chicago Board of Trade on soybeans which could be 
specifically classified as hedging on the part of the producers? 

Mr. Scuonserc. Well, I couldn’t give a figure, but I will say this 
from my own personal studies, having nothing to do with anyone but 
myself. 

Open interest in futures, as I have explained, is the amount left at 
the end of the day, whether it is all those who bought or sold. One 
must correspond to the other. Open interest has a definite relation 
with the stock of soybeans, or wheat, to use another example. And 
the open interest decline will follow in general the decline in the stock 
of soybeans. 

So conversely, if it had increased, it is because the farmers have 
sold soybeans. The farmer, of course, hedges very little himself. 
He sells to the country elevator, and he in turn sells it to a terminal 
elevator or a processor, and they are the ones who will hedge. 

Mr. McIntire. The producer himself does practically no hedging 

actually ? 
Mr. Bunsoiienm I would say as a general statement that is correct, 
sir. But these open interest being representative of the stock, is also 
representative of the amount of soybeans in general that producers 
have sold. It is a risk which the soybean producer had from the time 
he planted the seed. He had that risk until the time he sells his soy- 
beans. And the risk istransferred with the sale. 

At that time it is customary in grain trade practices that the holder, 
whether it is the flour mill, the terminal elevator or the processor, 
combination and so forth, do sell a like amount of futures. 

Mr. McIntire. Coming back to this matter of the Secretary of 
Agriculture writing regulations, here you think that your board of 
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trade would give this provision sufficient supervision to make sure 
that at no time was a manufacturer in on contracts in excess of his 
actual needs ¢ 

Mr. Scnonserc. No, sir. We would have no jurisdiction over that. 
We would not know how a manufacturer stood. We have no way of 
knowing that. 

Mr. McIntire. All right. Let us take that point then. You are 
saying that you are interested in this legislation because of the manu- 
facturer’s getting a broader base on which he can price his raw mate- 
rials, broader than that which is prescribed by certain speculative 
limits on certain commodities. 

Mr. Scuonserc. That is right. 

Mr. McInttre. You are dealing specifically in some commodities 
that are not faced with that problem now / 

Mr. Scuonsere. Happily. 

Mr. McIntire. But might be in the future ? 

Mr. Scuonsere. Yes. 

Mr. McIntire. All right. You say also at the same time the Secre- 
tary should not be authorized to impose any limitations on purchase 
or liquidation. Who is going to keep the manufacturer from going 
beyond his needs into a purely speculative position ? 

Mr. Scuonserc. Everyone who trades in futures is required to make 
a report to the Commodity Exchange on his holdings, long or short, 
open futures, to the Commodity Exchange. 

I am not sure. I don’t know if it is a daily or weekly report. But 
he has to make them to the Commodity Exchange. He might have 
those futures trades through half a dozen firms. The firms themselves 
have to make reports to the CEA, if it is over a certain quantity. I 
think in oil it is 15 contracts. There might be 5 firms making the 
reports for 75 contracts or upwards. 

But the firms themselves have to make 1 report, say, for 75-or- 
upwards contracts to the CEA. So the CEA knows whether it is 
every day or every week, whatever the change may be, how many open 
contracts or futures that firm has. They definitely are the only ones 
who are empowered to know. It isa misdemeanor; worse than that, it 
is probably a criminal offense if anyone advertises that so-and-so firm 
has different contracts with them or with other firms. 

The CEA—the Government is the only one who knows those figures. 
They are held inviolate, and even when they confer with certain 
branches of the Exchange to watch conditions, trading conditions, it 
is my understanding they don’t even mention any names, maybe not 
quantities, but just infer this, that, and the other thing, that some- 
thing needs attention or needs to be watched. 

So there is very definitely a control over these open contracts. 

Mr. McIntire. Yes, but do you mean to say then that it would 
be the responsibility of CEA, even with the provisions that you are 
Ren to see that this purchaser did not exceed his seasonal 
needs ¢ 

Mr. Scuonserc. That I would say only depends on how the law 
itself is written. If it is deemed that these people are speculating, 
the idea is to have this so that these firms are not speculators but to 
buy their requirements as they see fit to purchase them. 

I would say it is probably up to the discretion of the CEA, as to 
what would constitute a proper amount or what is necessary for actual 
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operations. There is definite knowledge of how many contracts these 
men would have open. é 

Mr. McIntire. Yes, I appreciate that. But what we are doing 
heer, as I see it, in this legislation, is that we are peeing into a gray 
area permission to trade as between what is pure speculation on the 
one hand and what is pure hedging on the other. 

Mr. Scuonpera. Yes. 

Mr. McIntire. If I get it correctly, you say that within that area, 
between these two extremes, that the Commodity Exchange Authority 
should not have any right to impose regulations as to how they shall 
progress across this gray area? 

Mr, Scuonsere. In general, that is our thinking. We are not, as 
I stated—we neither offer nor endorse any language to accomplish 
this request. But we do just urge that strong consideration be given 
to reporting some sort of a bill that does not grant the Secretary of 
Agriculture authority to promulgate regulations as to how inventory 
should be acquired or liquidated. 

Mr. McIntire. And you are saying in effect that you want this 
manufacturer to be permitted to trade up to 100 percent of his re- 
quirements, and when he has reached that point, you want it to be 
the CEA’s responsibility to see that he does not go over that; because 
he did not speculate, he is outside of the definition of an anticipatory 
hedge then ¢ 

Mr. Scuonperc. Yes. 

Mr. McInime. And you want the CEA to stop him at that point, 
but you do not want them to have any authority to stop him short 
of that point ? 

Mr. Scuonserc. That is correct. It is up to the man, 

Mr. McIntire. You know the customary speed of trading on the 
boards. How in the world is the CEA going to know when he reaches 
that point and stop him there if they cannot set up a barrier by which 
they are going to take a look at him before he gets up to 100 percent? 

Mr. Scuonsere. The firms, I believe, must make a daily report. I 
am not so sure of that. And the individuals—I mean the clearing firms 
must make a daily report and the firms for whom they are carrying 
these trades must either make a daily or weekly report. 

So the CEA is in very close touch with the amount of open interest. 

Mr. McInrinrz. I do not know how it is in the commodities that you 
refer to, but I am familiar with 1 or 2 where there are some boys sit- 
ting around the pit, who go in during the morning and out in the 
afternoon. If that is the case, how will you keep out this manufacturer 
who is not the type that you want to be trading in there—stil]l your 
rules and the volume of his trading in your market do not quite give 
you a reason for throwing him out / 

Mr. Scuonsere. Of course, my observations are 

Mr. McIntire. How are you going to control that if you say that 
you do not want the CEA to lay down some hurdles at which he has to 
stop and submit to examination before he gets up to that point? 

Mr. Scuonnerc. From my observations the man who, say, comes in 
in the morning and out in the afternoon, his-actions are countermanded 
by his counteractions in the afternoon and you have had no marked 
effect during the day. 

Mr. McIntire. Do not fool yourselves, There is plenty of marked 
effect on some of those birds. 

79531—56——7 
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Mr. Scuonsere. A net during the day. 

Mr. McIntire. I do not know how you define your net, but they 
have plenty of influence on the market. 

Mr. Scnonserc. During the day yes, they would have. 

Mr. McIntire. Of course they°do. That is the composite picture 
of the market on a particular day; what happens that day. 

Mr. Scuonserc. That would not be anticipatory hedging. 

Mr. McIntire. It is unless somebody has ruled that he has his 100 
percent before he went in. 

Mr. Scuonsera. He can do that now within trading limits if it is 
speculation. He is definitely limited on the grains except the oils 
where we have had relief. He definitely must trade within the limits. 

Mr. McIntire. But you have no limits. You do not want any limits 
put on. 

Mr. Scnonsere. That is right. Now we are talking, of course, just 
for the anticipatory hedging. 

Mr. McIniie. Yes, I realize that. 

Mr. Scuonserc. For bona fide anticipatory hedging, yes. We re- 
quest no limits. 

Mr. McIntire. There are plenty of elements kicking around these 
futures markets that will not do what you as an official of the Ex- 
change want to do every time they come up. And if there is not 
somebody that has the authority to look down their neck occasionally 
and do it before they violate some of the principles of good, fair, honest 
trading, then they will violate them and be caught afterward. But 
the damage on many of these boards isdone. They have accomplished 
their purpose, because they are in there to take a shot, and they can 
oftentimes accomplish their purpose by taking that shot. 

Unless there are these rules and regulations, and that is one of the 
things that the CEA has as its responsibility—to protect the legiti- 
mate trader as well as all other people involved. I cannot, therefore, 
see your case at all in asking for this privilege of an anticipatory 
hedge and then saying in effect that it is the responsibility of the 
CEA to stop that fellow when he has reached the outer limits of his 
anticipatory hedge; in saying in the same breath: “Do not give him 
any authority to look this thing over before he gets there.” That 
just does not seem reasonable to me, I will be very frank with you. 

Mr. Scuonserc. The type of firm that would be using the futures 
market for anticipatory hedges is not the type of firm that goes in to 
try to buy a large quantity today and sell it in the afternoon or to buy 
this day and sell it next week or even to buy this day and sell it next 
month. That is not the type of thing we are requesting at all. 

It is for the firm that is going to primarily be a manufacturer, and 
they are adhering to the anticipatory hedge; if they are, they are not 
speculating, except the unavoidable change in the price. 

In many cases it stabilizes their product for a period of time ahead 
and he is so different than anybody who you state might come in in the 
morning and sell out in the afternoon. I cannot see any connection 
between those two types of traders. 

One is acquiring to run his plant in which he has many, many mil- 
lions of dollars invested. 

Mr. McIntire. Certainly ; surely. 

Mr. Scuonserc. That is inviolate in him to get the speculation out 
of his business if he can, but, of course, always providing his raw prod- 
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uct for manufacture and sale and many times in the retail market. 
And he is so different from the man who tries to buy today and sell 
next week or next month for a profit. I can’t see any comparison 
between them. 


And the latter type is not included in our request of anticipatory 
ee at all. 

r. McIntire. I will accept that, Mr. Schonberg. He is not in- 
cluded, but my point is that he is not excluded. 

Mr. Scuonsere. I would say that he is very definitely excluded. If 
he has no processing plant to make cotton lean or Quaker Oats or this, 
that, or the other thing, then he has no right to say he is making 
anticipatory hedge. 

If his office is in his hat or if he has an office force working for him 
to figure out the market moves and things like that, he still is not 
qualified to use this market in anticipatory hedging. 

Mr. McIntire. I will buy that one, too. 

Mr. Scuonsere. It is so different. Those traders are definitely 
known to the CEA, just as the anticipatory hedge trader will be also 
known to the CEA to whom all reports are made, either daily or weekly, 
as I say, whatever it is. 

Maybe one of the gentlemen here could enlighten whether it is 
daily or weekly. I don’t know that it makes any difference but they 
do have strict scrutiny over all of those reports and they are entirely 
two different sets of trades. 

Mr. McIntire. I appreciate in theory they are, but they cross over. 

Mr. Scuonserc. I would say no. I would say no. If any firm who 
is qualified to use the market for anticipatory hedging starts to use it 
in an offhand manner, the CEA are smart enough, I am sure, to detect 
they are using the market for purposes other than anticipatory 
hedging. 

Mr. McIntire. Is your objection to this limitation on purchasing 
and liquidation of inventory predicated on your being concerned as 
one interested in futures trading? If so, that is perfectly a legitimate 
business, that is perfectly all right 

Mr. Scoonserc. Without a doubt. 

Mr. McIntire (continuing). Or are you objecting because it nar- 
rows the breadth of this activity which would be generated on the 
anticipatory hedging and does not give your exchange the full gamut 
of that definition ? Or just what is your objection to there being some 
limitation set in there short of the complete use of this at one time? 

Mr. Scuonserc. I myself have never been connected with a manu- 
facturing firm who uses the futures market, so it is just a surmise on 
my part. But I would say that they have to act according to their 
judgment, There are conditions that are continually changing. What 
they might wish to do at one time, because of certain market structure, 
they may not wish to do at another time. 

As we state here, if the deferred futures are at a discount, they may 
wish to go in and buy a lot of deferred futures in anticipation of using 
those because they can buy them cheaper than the spot market or even 
the current futures maturing maybe a month or two months from now. 
It is a competitive necessity for those firms to take advantage of that. 
That is an entirely different case than when we have carrying charges 
when the deferred future is higher, necessarily to protect himself he 
buys as much as he can of the near by, and it is in those cases he can 
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usually buy the cash in the spot market and store it to the best of his 
ability either in his own structures or in rented space in someone else’s 
structure. 

I could not answer you on that question. I think it is entirely up 
to the structure of the market and the ideas of the operators of that 
manufacturing plant. I would say there is no set rule. 

Those are the things that we think should be left to the discretion 
of the person operating, not written into the law. We say the Sec- 
Ne of Agriculture, because he is the one who is in charge of the 

YEA. 

The example I gave of a Frenchman might buy 10 million bushels 
which is a legitimate purchase in wheat or corn or oats or anything 
else where it results in the hedge purchase. Those conditions change. 
The man would not be violating the law if he buys the 10 million 
bushels of futures because he has got a cash sale against it. 

If one large manufacturnig company of fats and oils buys in 
the cash market, or he can buy better in the futures market, that 
is up to his judgment and the structure of the market. That is why 
I say that a hard and fast rule isn’t the way we would like to see 
it done. 

Mr. HermsBurcer. Mr. McIntire, you left me way behind you and 
Mr. Schonberg in this discussion. And I just would like to fill in for 
my own information a little rudimentary data. 

I assume from all of this and from my abysmal lack of knowledge 
about the market that it is to a trader’s advantage to have the trans- 
action classified as a hedge rather than a speculative transaction, is 
that correct ¢ 

Mr. Scuonperc. That is correct because a hedge is not limited in 
quantity where a speculative trade in most of the futures trade comes 
within a maximum limitation. 

Mr. Hermpurcer. Those limitations are imposed by the particular 
exchange or by the CEA ? 

Mr. Scuonserc. They are imposed by the authority of the CEA 
of the act itself. 

Mr. Hermevurcer. If he can show that his transaction is a bona fide 
hedge? 

Mr. Scuonperec. Yes. 

Mr. Hermepureer. It is not limited on quantity ? 

Mr. ScuonperG. That is correct. 

Mr. Hermpurcer. This would extend the sphere into which this 
bonafide hedge would fall ? 

Mr. ScnonsercG. That is right exactly. That is correct. 

Mr. Hermpurcer. I was not so far wrong as I feared. 

Mr. McIntire. Might I add, if you will yield, that in this area of 
soybeans and soybean oils and fats and oils generally, if I get it 
correctly, there are no speculative limits. 

Mr. Hermpurcer. At present no speculative limits? 

Mr. Scuonserc. That is correct. But the law is here for 10, 20, 50, 
100 years, where the Commission may at any time reimpose them 
and then these firms would be subject to a meager 50 contracts of soy- 
bean oil and 60 contracts of cottonseed oil, which is a drop in the 
bucket to the monthly requirements of some of the plants. 
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Mr. Scuonsere. I understood in some commodities, Mr. McIntire, 
there were limits even on a hedging position. Maybe I misunder- 
stood that. 

Mr. McIntirz. No. 

Mr. Hermeurcer. May I ask Mr. Bagnell about that? 

What was this 30,000-bale position that we heard about in the case 
of cotton ¢ 

Mr. Baenetu. None of those limits apply to bona fide hedges as 
now defined in the CEA Act. 

Mr. Hermevrerr. In other words, that is a speculative limit and if 
one of these large cotton companies can at the present time show that 
it has a firm contract for 50 000 bales of manufactured cotton, it can 
go in and hedge 50,000 bales. 

Mr. Bacnenn. 50 ,000 or 300,000 bales. 

Mr, Haxueenatn. That is right, plus 30,000 speculative position, if 
it wants to assume that. 

Mr. Baenetx. That is right. 

Mr. Hermeurcer. That brings me back to the only point about Mr. 
Schonberg’s testimony that disturbs me, and it is the same point that 
disturbs you, Mr. McIntire, that you are here advocating that we ex- 
tend the definition of a hedge to cover substantial quantities which 
are not now included in that definition. 

Mr. Scuonsere. That is right; yes, sir. 

Mr. Hermeurcer. And do not feel that this added impact on the 
market should be under the regulation of the CEA. 

Mr. Murray was very modest and did not estimate what percentage 
of the market in oats, for example, nor the use of oats his company 
might represent, but I think all of us know it is substantial. And 
it seems to me that with the best of motives and the best of intentions, 
if a company’s operations are so large that they represent, let us 
say, one-tenth of the industry, it does seem to me that if we are here 
expanding the definition of a hedge to include that one-tenth use of 
a commodity by the industry in a year, there ought to be some regu- 
lation of it; wouldn’t you agree with that ? 

Mr. Scuonserc. I don’t know. You are talking now of fats and 
oils. 

Mr. Hermevreer. I am talking of commodities. After all, this ap- 
plies to all commodities. 

Mr. Scuonperc. Yes. Take fats and oils, for instance. I figure 
out 1 time this 3-pound can of these vegetable shortenings, I think, 
if you pile them end to end they would reach pretty well to the moon, 
reach 105 times back and forth across the United States. You can use 

lard in some of your, let us say, Fluffo, or tomorrow you might use 
Spry, and it is all vegetable shortening. The price of raw materials 
determines what they might put in certain of their products, according 
to their advertising, pure food, they are permitted to do so. They will 
not_run the price of one thing way up and let something else lag. 

The figures show now lard is taking up a great percentage of your 
shortening trade as compared to other times when oils might have 
been cheaper. So it is the whole fats and oils market, some 10 mil- 
lion pounds, I believe, of edibles and unedibles in this country. 

Sometimes lard goes into the soup and kettle and other times they 
will use it as they do now for detergent use, mineral oils, and so forth. 
The thing is so large. There are so many substitutions, things are in- 


— 
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terchangeable, and nobody can buy so much of all of them that they 
would put the price out of line. 

Necessarily, they would buy what they consider is the cheapest one 
to do the right job. 

Mr. Hermpurcer. You are dealing with a commodity in which there 
are a number of different materials which are more or less inter- 
changeable ¢ 

Mr. Scuonsere. That is right. 

Mr. Hermmpurcer. That is not true of all commodities, I think you 
will agree. 

Mr. ScuonserG. That is correct. 

Mr. Hermevurcer. I am afraid I can’t agree with you that if, for 
example, some large cotton manufacturer had acquired under this new 
proposed provision of law futures amounting to 200,000 bales of cotton, 
as one in here 2 weeks ago testified, his company could properly count 
in its year’s anticipated use, and then for some reason, which we can’t 
perhaps anticipate here what the reason would be, but if for some 
reason decided to unload those 200,000 bales of contract cotton within 
a short period of time, it would not affect the market. 

Mr. Scuonsere. Of course, my mind does not think on cotton. I 
don’t know. We do trade in cotton futures contracts, but I know 
nothing about why a man, if he bought it as anticipatory hedge—I 
haven’t the slighest idea what would cause him to resell that. I don’t 
know. I have noidea. 

Mr. Hermecrcer. I haven’t either. But you will admit that the idea 
might possibly occur to somebody that it might. 

Mr. Scnonsere. In anticipatory hedging, maybe so. 

Mr. Hermecrcer. Well, let us take your own case. You testified that 
you are connected with a grain company. 

Mr. Scuonserc. Yes. 

Mr. Hermsvurcer. I assume that you use a sizable quantity of grain 
in a year? 

r. Scnonperc. No. We handle it. We don’t use any grain. We 
just handle it. 

Mr. Hermeurcer. You are not users ? 

Mr. Scuonserc. We are not users at all. 

Mr. Hermpcreer. You are grain dealers? 

Mr. Scuonserc. That is right. We are elevator people exporters, 
country elevator. 

Mr. Hermpurcer. You are not in the elevator business ? 

Mr. Scnonperc. Part of our operation; yes, sir. 

Mr. Hermeurcer. We can’t use you as an example. 

Mr. Scuonserc. Sorry. 

Mr. Hermpurcer. I have no further questions. 

Mr. Garnines. You referred to 1953 orders. 

Mr. Scuonserc. Yes. 

Mr. Garuines. Promulgated by the Department ? 

Mr. Scuonsere. Yes. 

Mr. Gaturnes. I just wonder what the significance of that order is; 
would you explain just what the 1953 order was? 

Mr. Scuonzera. Yes; the receipt for cottonseed oil, a limitation of 
3,600,000 pounds as trading limits for speculation. You could not 
buy, say, more than 60 contracts, 60 tank cars of cottonseed oil in 1 day. 

il I state it correctly—maybe I don’t—you could not sell more than 
60 in a day, and you could not go from a long position of 60 to a short 
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uations of 60, You would be limited to trading im 60 contracts per 
ay. At no time could you own more than 60 contracts, and in soy- 
beans oil, 3 million pounds, which was 50 contract with the same type 
of example; and in lard on million 600 thousand pounds, which is 40 
contracts. <A. lard contract is 40,000 pounds, whereas the other 2 are 
each 60,000 pounds. 

Mr. McIntire. Might I interject that you are using the term contract 
because, that is, you have a certain unit which is a contract? 

Mr, Scuonners. That is right. 

Mr. McIntire. That converted into these pounds limits constitutes 
that number 

Mr. Scuonsere. That is correct, yes, sir. 

Mr. Gatuines. Do you think adequate safeguards would be wrapped 
around this provision if it is written into law ? 

Mr. Scuonzere. I would say from my knowledge of it, my cursory 
knowledge of the way CEA does things, that they would know very 
quickly if anyone stated they were using this for anticipatory hedge 
purposes started to use it for speculative. 

I would say they would very quickly detect that. They have great 
powers. 

Mr. Garuines. Any further questions! 

Mr. McIntire. You spoke about their having substantial powers. 
If they detected this position, what could they do about it? 

Mr. Scuonsere. It is my opinion, and again Mr. Bagnell could be 
called upon to answer, that they can cite a person for violation of the 
act. 

Mr. McIntime. All right. Thank you. 


Mr. Scuonsere. If cite is not the right word, they can call it to the 


proper attention of the Judiciary. 
r. Garurines. Thank you, Mr. Schonberg. 
I wonder if Mr. Bagnell would come over and answer some ques- 
tions. 


STATEMENT OF D. B. BAGNELL, DEPUTY ADMINISTRATOR, 
COMMODITY EXCHANGE AUTHORITY 


Mr. Baenetwz. I will be glad to. 

Mr. Garuines. In view of the fact that Mr. Schonberg’s testimony, 
and the examination by Mr. McIntire, the matter of reports entered 
this record, 1 wonder if you would give us a little more information 
with respect to how often these reports are requested and just how you 
make these checks—whether daily or weekly or how. 

Mr. Baeneuy. Using grain as an illustration, we have a reporting 
requirement that any individual who has as much as 200,000 bushels in 
one grain future, must report to us every day on which that position 
changes, that is, we will say that on the 1st day of April, somebody was 
long 200,000 bushels of May soybeans in Chicago, he reports that to us, 
as of the 1st of April. He does not have to report against until he 
changes that position. 

In other words, we carry that report forward day after day and 
assume he still has the 200,000. If on the 10th of April he bought 5,000 
more, he must file a report that day, telling us that he now has 205,000 
bushels. That is the obligation of the individual trader. That is re- 
gardless of whether he is a member of the market or just an ordinary 
speculator or what have you. 
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Mr. Gatruines. Do you run into any trouble with them in getting 
these reports in ? 

Mr. Bacneww. Very little. We have a considerable number of small 
errors, most of them entirely unintentional. They are worked out 
usually by telephone between our field offices and the trader. 

We have had very, very few instances of intentional concealment. 
Those we have been able to handle by administrative action, looking 
toward denying this fellow further use of the futures market. 

In addition to the trader’s obligation to report, the commission house 
that handles these people’s accounts must report to us, if they have a 
customer who gets 200,000 bushels or more. 

Mr. Garuines. I was going to ask that question. Just how you can 
anticipate these changes, whether or not you had additional safe- 
guards. 

Mr. Bagnewtzi. Mr. Schonberg’s firm, for example, has a customer 
who today reaches a position of 200,000 bushels of soybeans, tonight 
this firm will report to us that their customer has this position, and 
they report him under a code number so it does not appear on the face 
of the report who he is, but they identify that code to us in a separate 
document. That applies to all of our reports. They are all handled 
under code, which is very closely guarded. 

That, of course, gives us a clue as to when anyone individual is get- 
ting up into the big category. But it still would not take the oblig- 
ation away from this individual. 

If he had his position spread among several different houses, and 
kept it below the reporting level in each house, he nevertheless is 
obligated to combine those positions and report them to us. 

Or check on that is an occasional cross market survey. We go in 
and have the commission houses tell us every account on the books. 

Mr. Garuines. That is when 200,000 bushels are involved. 

Mr. Baene tu. Sir? 

Mr. Garuines. In other words, he might have 4 different divisions 
there, and 50 each ¢ 

Mr. Baenewu. Fifty each. So none of the firms handling the ac- 
count would be obligated to report, but nevertheless this person is 
supposed to have reported. 

So from time to time we make a general call of every account in the 
market. There may be ten or fifteen thousand accounts. And they are 
tabulated on IBM equipment, and frequently we do find then that some 
fellow had his account split among a number of houses, sometimes he 
is entirely unaware of the reporting requirement. He may be just a 
speculator having nothing to do with the commodity, did not even 
know he was supposed to report. 

We call his attention to it, when that comes out to our attention. 

Mr. Garnines. Do you think that you can handle this additional 
authority as contained in this amendment that has been discussed pre- 
viously, without additional personnel ¢ 

Mr. Baenewu. We indicated that, Mr. Chairman, in our report to 
the Bureau of the Budget, and we think we can. It is for this reason: 
We believe that the number of firms that will avail themselves of it 
will be relatively small. We anticipate that we can sit down around 
the table with them and work out regulations. I might say on that 
that as far as I am concerned, we would vigorously oppose legisla- 
tion that would give us responsibility but no authority, and if this 
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were passed without any authority for regulation, the report that we 
made here would be amended as far as I am concerned. 

Mr. Garuines. Are there any further questions? 

Mr. McIntire. Mr. Chairman, you may recall—I do not at the 
moment—whether we have in the record of this hearing these limita- 
tions commodity by commodity as a part of this record? I mean the 
existing limitations. 

Mr. Baeneww. I don’t recall that we have. 

Mr. McIntiee. I did not recall that we did. I think it would be 
iteresting to have them in the record, and I ask unanimous consent 
they be supplied by Mr. Bagnell for the record. 

Mr. Garuines. Without objection that will be done. 

Mr. McIntire. Do you get what I mean ? 

Mr. Baeneii. Yes, we will supply them for the record. 

Mr. Gatuines. I wish you would. 

(The information to be supplied is as follows :) 

Wheat, corn, oats barley, and flaxseed.—2 million bushels in any one future, 
or all futures combined. 

Cotton.—30,000 bales in any one future or all futures combined. 

Rye.—500,000 bushels in any one future or all futures combined. 

Soybeans.—2 million bushels in any one future or all futures combined. 

Eggs.—100 carlots in the October future; 75 carlots in the November future ; 
50 carlots in the December future; 50 carlots in the January future; and 150 
carlots in all futures combined. 

Mr. Hacen. That amendment, will that give you the authority that 
you want then ? 

Mr. BaGneu. Yes, sir, as presently worded. 

Mr. Hermpvureer. Mr. Bagnell, are there any laws now on the books 
governing the manner in which you would set up these regulations? 
Are there procedures established for the hearings, et cetera, that would 
cover this? 

Mr. Bacnetzt. Yes. Under the Administrative Procedures Act, we 
have to provide either for a hearing or for opportunity for presenta- 
tion of any views of the trade. Any regulation that we promulgate 
that is in the nature of a restriction, of any kind, we actually always 
have hearings. 

I think under the Administrative Procedures Act we could merely 
notify the persons involved and let them file statements. But we do 
in fact have hearings, and I think that we would certainly anticipate 
a hearing in connection with any regulations under this proposed 
legislation. 

Mr. Garuines. Thank you so much, Mr. Bagnell. 

Mr. Baenett. Thank you, sir. 

Mr. Garuines. Now we have with us Mr. William Henry, Corn 
Products Refining Co. 

Will you come around, Mr. Henry. We will be delighted to hear 
from you. 


STATEMENT OF WILLIAM HENRY, MANAGER, GRAIN DEPART- 
MENT, CORN PRODUCTS REFINING CO. 


Mr. Henry. I am W. E. Henry, manager, grain department, Corn 
Products Refining Co. 

Mr. Gatuines. We would like to know just what your attitude 
would be. 








102 COTTON FUTURES CONTRACTS 


Mr. Henry. We would be in favor of the legislation as presently 
interpreted. 

Mr. Garutnes. As presently interpreted ¢ 

Mr. Henry. We think it would be fine. We feel that we know 
reasonably well what our requirements would be for a year, and if we 
have the privilege of anticipating what we are going to need at the 
proper time when the market hits the level where we can protect the 
consumer with our products, we want to take advantage of it, if 
possible. | ttl 

Mr. Gatuines. Now, Mr. Henry, will you give us a little of your 
background for the record? What position do you hold in the Corn 
Products Refining Co. ¢ 

Mr. Henry. I am manager of the grain department. 

Mr. Garurnes. In what city ? 

Mr. Henry. Chicago. 

Mr. Gatuines. How long have you; been with this particular 
company ¢ 

r. Henry. Since 1944. 

Mr. Gatuines. Do you feel that additional authority is needed? 

Mr. Henry. We do definitely, because at times it is important that 
we can make forward sales, and under the present arrangement we 
would. be classed as a speculator and not as a manufacturer. 

We would like to have that changed so that we could make forward 
sales and buy futures to.cover those commitments. 

Mr. Garurines. What particular brand of corn products does your 
company manufacture ? 

Mr. Henry. Well, we make that famous Karo sirup that takes 
care of you from the cradle to the grave. There is none better. Try 
it sometime. 

Our major products are starch, sirup and dextrose. That is corn 
sugar. We also make quite a lot of pharmaceuticals that we furnish 
chemical companies and they merchandise them under their own 
trade names. 

We have quite a line of package products, starch, sirup, table sirup, 
laundry starch, edible starch and stuff like that. 

Mr. Garuines. Do, your requirements for corn vary to any great 
degree over a period of 1,2 or 5 years? 

{r. Henry. The industry probably uses about 5 percent of the crop, 
and we use about half of that 5 percent. We will run anywhere be- 
tween 50 and 60 million bushels of corn a year, and about 7 to 8 million 
bushels of milo, sorghum, in our Texas plant. 

Mr. Gaturnes. What is the present limit now in futures contracts. 

Mr. Henry. Two million bushels. Beyond that we are in bad re- 
pute with Mr. Bagwell. 

Mr. Garuincs Are there any questions? 

Mr. McIntire. Mr. Chairman, the Corn Products Co., or corpora- 
tion, I don’t know just which is the official title, is a very fine company, 
and is interested in a very different commodity. I would be inter- 
ested if, for the record, Mr. Henry, you would tell us which commodi- 
ties are now traded in the futures contracts on the respective exchanges 
around the country—corn products has an active interest in. 

Mr. Henry. Primarily corn. 

Mr. McIntire. I appreciate primarily corn, but what others? 
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Mr. Henry. Well, we have a feed division. We might be interested 
in various feeds, bran and shorts and the oil, oats, barley, for the 
feed operation. 

But that does not come under my heading. 

Mr. McIntire. No, but it would come within the scope of this legis- 
ation. 

Mr: Henry. That is right. It is a separate corporation, however. 

Mr: McIntire. A subsidiary. Most of them are subsidiary corpo- 
rations of the parent company of corn products. 

Mr. Henry. That is right. 

Mr. McIntire. You are in the field of fats and oils trading ? 

Mr. Henry. We, of course, have oil as a byproduct of our corn 
operation, which is merchandising, largely under our own private 
label, Mazola, which is also very good. Try it. 

Mr. McIntire. Are you in it—I am assuming that you would be 
in the protein-feed trading, soybean meal. 

Mr. Henry. No. 

Mr. McIntire. And those things. 

Mr. Henry. We make a feed, about 30 percent of our output is in 
feed, the offal from bran which would be gluten feed and gluten meal. 
That is merchandised in a separate entity to our own subsidiary, as 
Well as to outsiders. 

But we are not interested in beans or any other grain product as a 
processor. 

Mr. Hagen. Mr. Henry, I hope I can state an intelligent question 
rere. 

Mr. Henry. I hope I can understand it. 

Mr. Hagen. This whole subject is very complicated. As I under- 
stand it, there are very few deliveries made on these futures sales 
and purchases ¢ 

Mr. Henry. Well 

Mr. Hacen. That is a fair statement? The volume, for example, is 
4 to 5 times the actual product that is produced in any given year 
and available for sale and, as I understand it, this hedging that you 
consumers do, you expect to break even on that hedge; do you not? 
You do not expect to make any money on it or lose any money. 

What I am trying to get at is, what relation does this futures trad- 
ing bear to your actual purchases of the raw material that you use? 
I do not know whether that is a fair question or not. 

Mr. Henry. I will try to answer it. We would buy futures with 
the idea in mind that later we would trade it out for cash, not neces- 
sarily standing or delivery. We may or may not, depending upon 
circumstances, 

However, it would not be good in Chicago because we have a cross- 
town switch which we would have to absorb. So all future contracts 
are made presumably with the idea in mind that the buyer will take 
delivery if necessary. It is not mandatory. He can trade it out later, 
ahead of the delivery date, I should say, and buy the cash material 
that he would want and would be more suitable for his operation, 
and in a position where he could use it coming from another area, for 
instance, rather than out of Chicago. Does that answer your question ? 

Mr. Hagen. I think what I am trying to establish is this: How does 
this futures trading affect—does it affect the price of the commodity 
in cotton? I understand they have a futures and spot market. 
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Mr. Henry. We do, too. 

Mr. Hagen. What relation does the futures market bear to the price 
of the commodity, actual delivery price of the commodity ¢ 

Mr. Henry. For example, if corn were $1.30, and we assume that 
based on what information we might be able to gather that $1.30 
might be a reasonable price for 6 or 8 months period, in order to pro- 
tect our customers we would try and accumulate some futures around 
that price, assuming that sometime between then and the expiration 
of that future, we would be able to buy cash for our operation, to make 
anew and still have protected the price for our consuming 
trade. 

We are not interested in fluctuation. A steady market is much 
better for us, or anybody else in the manufacturing business. 

Mr. Hagen. Actually, normally then these futures operations do 
not have any effect of raising or depressing the price of the commodity 
at the moment of delivery, does it ? 

Mr. Henry. It could have. But it is not necessarily the futures 
of themselves, it is the news that pertains to the market that affects 
the price. 

I mean, if you have a war over in Europe, overnight, the market 
may zoom the next day up to the limit. Yesterday the Russians cut 
the arms so the market went down. The market is subject to the 
news. 

You may be right or wrong but the news is what governs it. The 
board of trade as such does not make the market. They just provide 
a meeting place. 

Mr. Hagen. I think that I follow you. 

Thank you. 

I got a book on these hedges. 

Mr. Garuines. I understand so far as you are concerned it is just 
kind of insurance, this whole hedging operation. 

Mr. Henry. That is right. We are not manufacturers and not 
speculators. We would like to have the opportunity of garnering sup- 
plies a reasonable time ahead to protect our consuming trade. 

By the same token, by somebody having this opportunity to buy fu- 
tures, could have quite a stabilizing effect on the market and give the 
farmer more income. 

Mr. Gatuines. That is what many of us are interested in. 

Mr. Henry. It could have that effect very definitely. 

Mr. Hermpvrcer. Mr. Chairman, just one question here to be sure 
that the committee and Mr. Henry are thinking about the identical 
piece of legislation. 

You have seen this amendment of the Department with the further 
amendment that was worked out the other day ? 

Mr. Henry. Yes. We are in favor of that. 

Mr. Hermepvurcer. That is the amendment which you say you favor? 

Mr. Henry. Yes, as presently interpreted, that is right. 

Mr. Hermpvurcer. You believe then that you could operate what 
would be a very sizable hedging operation for your company under 
such regulations as the CEA might promulgate ? 

Mr. Henry. I would like to add to Mr. Bagnell’s statement there 
probably will not be too many people that will exercise this privilege. 

Mr. Gatutncs. What do you think about it? 
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Mr. Henry. I will bet there will be people, corporations, or reason- 
able size and means, that are not going to flout the law because they 
might have an opportunity to do so. And we would be one of them. 

Mr. McIntire. Mr. Chairman, I am sure you would. By the same 
token, are you also supporting the observation of Mr. Bagnell or Bag- 
well, that it would be perh ips a most difficult situation with regard 
to the responsibility of CEA, if they were not permitted, at least 
with the close cooperation of the respective commodity interests, to 
establish some limitations on purchase and liquidation ? 

I mean, they have a responsibility in this field. Do you feel that 
they also should have some authority in that field 

Mr. Henry. I think the CEA are sufficiently familiar with the grain 
business and know of its many ramifications, to handle this on a basis 
that would be equitable to everybody. 

Mr. McIntire. Then you would not fear the matter of this word- 
ing here, that in conformity with such regulations as the Secretary 
of. Agriculture may prescribe—you do not “fear that particularly 4 

Mr. Henry. I think they know what has to be done in a grain opera- 
tion. And I think they know with whom they would “be dealing. 
They would know whether or not they should have confidence in the 
people that were going to do or maintain the operation as they had 
intended or have to check them out as it were. 

Mr. McIntire. You may think this is perhaps sort of a generalized 
question. But do you think that the real value of futures trading 
rests essentially in its providing a vehicle for the users and manu- 
facturers of the commodity for advancing prices, and for insurance 
on prices of their raw material that that is one of the real valuable 
features of the futures trading concept ! 

Mr. Henry. I do. I also think it is very valuable to the producer. 
He has the same opportunity to do his end of the trading as the other 
fellow has on the other end. 

Mr. McIntire. Do you think that there is a very substantial stabi- 
lizing effect in the market if that commodity is one which does have 
a substantial amount of use in manufacture rather than one which 
has a very limited amount of use in manufacture / 

Mr. Henry. I do. 

Mr. McIntire. And that if a commodity has very limited use in 
manufacture then a futures trading vehicle just inherently becomes 
more a speculative vehicle than it does an insurance vehicle for the 
trader ? 

Mr. Henry. Well, you were a baby once and you had to grow up 
and some of these various commodities have to grow up with that 
stage where you now are. Then they become more liquid and more 
usable. 

Mr. McIntire. That is all. 

Mr. Garuines. Thank you very much. We certainly appreciate 
your being here. 

I wonder if there is anyone else here that would like to add any- 
thing to this testimony. 

Is there anyone here representing any commodity that would like 
to be heard at this time? If not, we will go into executive session. 

(Whereupon, at 12:10 p. m., the committee adjourned to executive 
session. ) 
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